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Third Party Litigation Funding in Australia and Europe

Dr George R. Barker

INTRODUCTION AND OUTLINE

Third party litigation funding (TPLF) arises when someone not otherwise involved with a particular litigation
, pays the cost of the litigation for one party, and may also accept the risk of paying the other party's costs if the case fails.
 In return, if the case succeeds, the third party litigation funder is usually paid a success fee, usually a share of the proceeds (and usually after reimbursement of costs). TPLF is thus to be distinguished from legal expenses insurance (LEI) where an insurer is paid a premium for either before the event (BTE), or after the event (ATE) insurance of legal expenses. TPLF is also to be distinguished from situations where lawyers for a claimant may accept a conditional fee agreement (CFA)
 or a contingency fee.
 
Some media reports and papers on the topic over recent years give the impression that third party litigation funding has become commonplace outside the US. For example in a paper presented at a conference convened by UCLA-RAND Center for Law and Public Policy
 in 2009 a presenter commented: 

Two countries have had significant experience in this industry. Australia kicked things off over 20 years ago. Today, it has an established and respected presence. The United Kingdom was next. It saw the beginning of the industry about 10 years ago. Today, according to media reports
, it is “exploding” and the top tier law firms are active in it or promoting it…… the industry in the UK has received thousands of applications for Funding. It has financed hundreds of claims. The Courts have increasingly supported it, although with precautions 

This paper seeks to address two questions. First is Litigation financing truly commonplace across Australia and Europe (focusing on the UK)? Second what types of cases are funded by third-party sources? It is part of a broader research programme involving a comparative law and economics analysis of collective redress and litigation funding - covering the US, UK and Australia Co-researchers include Professor Peta Spender (Australian National University, ANU), Professor Paul Fenn (Nottingham, UK) and Professor Ted Eisenberg (Cornell, USA).  
The paper begins with a simple economic model that briefly provides a simple framework for organising the factors affecting the prevalence of litigation funding, and reviews how the prevalence of litigation funding might be measured. The remainder of the paper is divided into two major parts. The first part examines both the evolution of legal rules, and the nature of the market in litigation funding in Australia. The second part looks at the situation in UK and Europe combined.

While Australia has led the world in terms of being the first jurisdiction to develop a robust third party litigation funding market, with a history dating back some 20 years
, as we show in Part one of the report, it is still too early to say it is commonplace, especially to the extent it constitutes less than 0.1% of the overall civil litigation market by volume per annum in Australia.  In the UK, again it would seem inappropriate to describe TPLF as commonplace for the same reason.
 While the European market for third-party litigation funding appears to be still in its infancy. We outline a number of reasons why there are differences between countries in TPLF, focusing on the evolution of legal rules, but more work is required to both measure TPLF and assess its determinants. It seems clear however that historically a hostile legal environment for TPLF severely limited the early development of TPLF in Australia and the UK. While the legal environment in these jurisdictions has become more accommodating overtime, ongoing uncertainty about the legal rules that apply to TPLF may still be hindering its further development.  In terms of what cases are funded, commercial and insolvency cases tend to be a focus, but again the cases funded depend to some extent on the legal rules in the jurisdiction, and in particular the extent to which class actions have been permitted to develop.

PART I: ECONOMICS OF LITIGATION FUNDING

This paper does not delve in any detail into the normative economic analysis of TPLF, or its welfare effects. It remains an open question how TPLF will affect the twin aims of any system of litigation of which it forms a part i.e. efficiency (through efficient deterrence) and equity (through compensation). Keith N. Hylton however in this journal presents a paper that identifies the potential sources of welfare gains and losses associated with a system of third-party litigation funding.  While previous studies  have discussed the risk-sharing benefits of a market in claims, Hylton suggests that the  social gains should be understood in light of the economics of litigation – specifically the  divergence between private and social incentives to litigate, and the market mechanisms  for correcting this divergence.  This perspective points to some important sources of social cost from TPLF, such as socially undesirable waivers, socially undesirable litigation, and the entry of litigators who have a stake in the generation and continuance of injuries.  Any empirical assessment of the welfare consequences of expanded third-party funding will have to take these costs into account. A number of other papers in this journal separately address relevant issues for normative analysis of litigation funding including, Joanna Shepherd Bailey Michelle Boardman, Alexander Bruns and Geoffrey J. Lysaught, while Michael Faure and Jef De Mot compare TPLF with Legal Expenses Insurance (LEI) 
Literature on the topic of litigation funding is clearly burgeoning. 
  Fenn and Rickman (2010)
 for example review the empirical analysis of litigation funding. They first establish theoretically the potential for litigation funding to affect litigation itself, using a model of litigation popularised by Gravelle and Waterson (1993)
, itself a version of Bebchuks (1984)
 one-shot model of litigation with asymmetric information, and identify the key effects and variables that might be involved including: the probability and timing of settlement, the size of the settlement outcome, the likelihood of a claim being filed; and the probability of events such as accidents giving rise to claims (and hence the volume of litigation) itself. They then review the empirical evidence, focusing on econometric studies. Kritzer (2002)
 provides other complementary perspectives.  

This paper complements the foregoing work, by focusing on the positive analysis of the nature of specific legal rules, including the residual uncertainties surrounding them, and the role the rules play in influencing both the prevalence of TPLF across countries, and the selection of cases. To frame our discussion and evaluation of differences in TPLF between countries the paper draws on Fenn, Rickman and Stewart (2011) 
  who proposed a simple demand and supply framework for modelling the determinants of litigation funding across countries that is useful. In their framework demand is determined by a number of factors including:

Returns required by the funder (P). The lower (higher) the return required by the funder (P), the higher (lower) the demand for TPLF. This can be understood to entail movements along the demand curve. 

Returns required by alternative funding options (P´). The lower (higher) the return required by alternative substitute funding options (P´) the lower (higher) the demand for TPLF.

Costs of being involved in TPLF (c). The lower (higher) the costs of being involved in TPLF (c) the higher (lower) the demand for TPLF. 

Law, including Regulatory Rules (R). These may increase or hurt demand for litigation funding imposing costs or benefits perhaps. The legal and regulatory consumer protections (R) might for example increase the demand for TPLF. Legal penalties for involvement in certain activities may reduce demand.

Risks of TPLF (σ2) The risks associated with TPLF (σ2) can have offsetting effects, it may deter demand for a funded litigation service, but increase demand to the extent risk is shared with the funder as a form of insurance 

This means that demand can be expressed algebraically as a function of the above variables, as in equation (1) below. The direction of the effect of the variables on demand is shown in brackets underneath each in equation (1), as either positive (+) or negative (-) or mixed (+/-)

(1)

D 
=
 F (  P ,  P’,  c,     R ,  σ2   )





       (-)  (+)   (-)  (+/-)   (+/-)

Similarly supply can be expressed algebraically as a function of the above variables, as in equation (2) below. Of course the direction of the effect of some factors on supply is different.

(2)

S 
=
 F (  P ,  P’,  c,      R,    σ2   )





       (+) (-)   (-)   (-/+)   (+/-)

The diagram below presents a simple example of the above demand and supply model of  litigation funding with the required return (P) on the vertical axis and the amount of litigation funding (Q) on the horizontal. As shown demand is downward sloping, and supply upward sloping as a function of P. The amount of litigation funding (Q*) and return (P*) at market equilibrium is shown at the intersection of demand and supply curves. Changes in any of the factors affecting demand or supply outlined above will then give rise to shifts of the demand and supply curves, and changes in equilibrium levels (Q*) and returns (P*) to litigation funding. Changes in the factors outlined then may explain variations between countries, or variations over time in equilibrium levels and returns to litigation funding in any country.
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The above simple framework then potentially provides a means of predicting as well as understanding differences between countries rates of litigation funding. One of the key factors affecting outcomes has been the applicable legal regimes (R)  which  can both  directly affect demand and supply as in the above equations, but also indirectly by affecting other variables such as P’ or alternative sources of finance for example. Differences in legal regimes directly and indirectly affecting litigation funding, may thus affect the relative prevalence of TPLF between jurisdictions, and how this changes over time. In what follows for example we shall examine the law of maintenance and champerty that directly affects litigation funding in Australia and the UK, how it has changed over time, and the degree of remaining uncertainty about its ongoing role, and explore the extent this may be used to explain differences in its prevalence of TPLF over time and between countries.

To assess the prevalence of litigation funding and differences between countries however, one also of course needs to measure any such differences. The above analysis focuses on total quantity of funds and returns. In the short run however it is likely to be easier to measure the total number of cases rather than total value of cases.  This suggests an initial focus on constructing the following index over time and across countries

TPLF Incidence = 
Number of Cases with TPLF




(3)

       
Total Number of Cases 

To apply the framework then we need data on the frequency and value of litigation funding. To explain any differences we need to collate information on factors affecting variation in the frequency and value of litigation funding. This report is a snapshot of the results of ongoing research on this topic. In the first instance the focus has been on the nature of the legal rules, and case law directly affecting litigation funding, and the number of funders and the volume and broad nature of the cases they fund. The focus moreover has been on Australia and the UK where it is reported to be more common, with a brief mention of some information readily available publicly at the time of writing on Europe. 

PART II: LITIGATION FUNDING IN AUSTRALIA

This section of the paper discusses litigation funding in Australia. It is divided into two parts. The first part reviews the evolution of the rules on Litigation Funding in Australia. The second part examines the Litigation Funders in the market and their selection and management of Cases

Section A. The Evolution of Legal Rules on Litigation Funders in Australia

The origins of Australian law on litigation funding lie prior to the discovery of Australia by Europeans, in the relevant English common law. The foundation for the reception of such English laws in each of the Australian States
 can be found in Blackstone’s statement that 

[if] an uninhabited country be discovered … by English subjects all the English laws then in being…are immediately in force … [and] colonists carry with them only so much of the English law as is applicable to the new situation and the condition of the infant colony’

While this enunciation of Blackstone’s is – strictly speaking – only a statement of principle, that principle was encompassed within the Australian Courts Act 1828 9 Geo 4 c 83 (Imp) (‘Australian Courts Act’). The Act was passed to ‘provide for the Administration of Justice in New South Wales and Van Diemen’s Land’. Section 24 provided
all Laws and Statutes in force within the Realm of England at the Time of passing of this Act … shall be applied in the Administration of Justice in the Courts of New South Wales Van Diemen’s land…
It is a somewhat involved task to pin down – with any measure of precision – the applicability of the Act to the various Australian colonies and their judicatures outside of New South Wales and Tasmania.
 However, it is sufficient to note that the Act represents the first formal legislative statement regarding the reception of English law - both statutory and general - into the colonies. 

In what follows we discuss the nature and effect law of the law on three key topics

A) Maintenance and champerty

B) Liability for adverse cost orders and

C) Federal Regulation 

A. Maintenance, & Champerty 

Although it has evolved over time the ancient common law of maintenance originally made it crime and a tort for strangers, or third parties, to support litigation in which they had no legitimate concern. The law of champerty, (a form of maintenance) on the other hand made it an offence for any person to receive a share of any gains from legal action in return for maintaining a case. Contracts to maintain an action were moreover in accordance with general principle illegal. 

It is moreover clear that maintenance and champerty operated as common law torts and crimes in Australia at the time of colonisation and survived federation. This is supported by the High Court’s observation in 1960 during Clyne v NSW Bar Association
 – ‘that it may be necessary some day to consider whether maintenance as a crime at common law ought to be regarded as “obsolete”’ – indicating the survival of the doctrine at common law despite their Honours’ misgivings about obsolescence. In the specific context of the offences of maintenance and champerty, the NSW Law Reform Commission further expressly recognised that the Australian Courts Act is the original source of the statutory prohibition
 contained originally within 3 Edward I-(1275) St. 1 c. 23, re-enacted throughout history until it was repealed in the UK by the 1967 Act.
 Of course, while the Colonial Laws Validity Act 1865 28 & 29 Vict c63 (Imp) enabled the Australian colonies to pass their own laws (provided they were not repugnant to Imperial laws expressed to apply to colonies). 

As we shall see the colonies did not repeal the torts and crimes of champerty and maintenance until long after they became States;
 the NSW Law Reform Commission recommending the repeal of the NSW when they submitted their report in 1967.
  The law of maintenance though significantly limited still directly affects the market for third party litigation funding.

In what follows we shall explore the nature of the law of maintenance and champerty in Australia, and their likely effects on the market for TPLF. 

1. Common Law Origins 

Two useful early accounts of the origins in English law of maintenance and champerty are A.H. Dennis, (1890) 
 and P. H. Winfield (1919).
 The origins however are somewhat obscure and difficult to trace.
  Maintenance and champerty are said to have operated as common law torts and crimes, with the many early English statutes on the topics merely declaratory of the common law.
  Although there are many such English statutes two early ones, 1 Edward 3 st 2 (1326-7) (‘1 Ed 3 st 2’) and 33 Edward I (1305) (’33 Ed 1’) are often cited as respective sources.
  In Cokes opinion, the statutes merely increased the punishment against maintainers, reinforcing the common law through the enunciation of specific penalties and remedies.
  

The ancient common law of maintenance made it an offence for strangers to support litigation in which they had no legitimate concern. The offence of champerty (which was a form of maintenance) was to maintain for a share of the proceeds
.  The offence of maintenance was also said to be akin to common barratry, the chief difference being that barratry is “the frequent stirring up of disputes between the Kings subjects”, either at law or otherwise 

In accordance with accepted principle, given maintenance and champerty were a crime, a criminal contract whereby a party agreed to maintain an action was therefore illegal and unenforceable.  Furthermore, maintenance and champerty were tortious acts, giving rise to an action for damages under the common law.  

The Common law thus made TPLF a crime, a tort, and rendered any associated contracts unenforceable. Nevertheless a “black market” - indeed  a very corrupt market - existed at the close of the middle ages involving  costly rent seeking behaviours by Nobles who:  “deprived of the power of taxing and judging vassals, and of demanding their assistance in private wars”   turned to   “corruption, intimidation or other perversion of courts of law”. It is this background that explains the introduction of statutes that strengthened the penalties for maintenance and champerty in the 14th century. Nobles were said to have formed “armed retinue with which they could “impress the judges”, or could “seize on disputed lands, and so frighten away a better claimant; the lord would maintain the causes of his followers in the courts, enable them to resist a hostile judgement, and delay a hazardous issue; the costliness of litigation was an inducement to the poor to adopt a patron”.  Similarly it was the practise of feudal lords to initiate and underwrite suits against their enemies as a form of “private war” to weaken their opponent financially.
 Often, the plaintiff sued for title to a disputed parcel of land; and when the suit was successful, the sponsoring feudal lord would demand a share of the property as repayment for his support.
 
Jeremy Bentham in the early 19th Century noted in relation to maintenance and champerty “what everybody must acknowledge is, that to the times which called forth these laws, and in which alone they could have started up, the present are as opposite as light to darkness. A mischief, in those times it seems but too common, though a mischief not to be cured by such laws, was, that a man would buy a weak claim, in hopes that power might convert it into a strong one, and that the sword of a baron, stalking into court with a rabble of retainers at his heels, might strike terror into the eyes of a judge upon the bench. At present, what cares an English judge for the swords of a hundred barons?’ 
 Thus viewed as obsolescent by Bentham in the early 19th century, Bentham was concerned their continuation was having adverse effects in that “Wealth has indeed the monopoly of justice against poverty; and such monopoly it is the direct tendency and necessary effect of regulations like these to strengthen and confirm....The law created this monopoly: the law, whenever it pleases, may dissolve it.”

2. The Exceptions

According to Blackstone 1769 maintenance and champerty were an offence “in a suit that no way belongs to one” 
  In the Parcel Case [1908-10] All ER Rep 146 it was thus said to involve “intermeddling with disputes of others in which the defendant has no interest whatsoever, and where the assistance he renders to one or the other is without justification or excuse”. In a much cited summary of the common law in Martell v Consett Iron Co Ltd (1955) Jenkins, LJ, noted “the giving of such aid will not be criminal if it is justifiable by reference to one of the specific exceptions, ...or if the person giving such aid has such an interest in the action as can be held in law sufficient to justify him in giving it"

Clear exceptions to maintenance and champerty evolved over time. This included aid for a 'near kinsman or servant‘ and for charitable purposes.
 Assignment of the future proceeds of litigation by way of charge also came to be allowed, where for example an ordinary creditor can take an assignment of the fruits of a cause of action, and so also may a solicitor as security for his costs. No objection was raised to assignments of the proceeds of an action
 for such an assignment would in no way give the assignee the right to intervene in the action and so be contrary to public policy. 

There was however said to be a rule against the assignment of a bare cause of action, the often stated concern being the extent it would confer control over the litigation. But even this rule has exceptions, including: 

(i) Property - An assignment of a cause of action incidental to enjoyment of property. This is because the court regards the cause of action as incidental to the transfer of the property, for example, an estate or land and buildings, as part of the property transferred and necessary for its proper enjoyment. Thus, if an assignee can show that he has a legitimate property interest in the subject matter of the cause of action, the court will give effect to an assignment of it
. Effect is also given to the assignment of a debt, which equity regards as property capable of assignment.
 
(ii) Insolvency - A trustee in bankruptcy always took and takes an assignment of all causes of action vested in the bankrupt by virtue of the provisions of the Bankruptcy Acts. Under the same statutes the trustees could and can assign a bare cause of action to a third party or creditor of the bankrupt in order to realise as fully as possible the assets of the bankrupt for the benefit of creditors
. 

(iii) Insurance - An insurer who pays out his insurance claim has a right of subrogation to any claim that the insured may have against third parties in respect of the loss indemnified. The law therefore allows and gives effect to an assignment of such causes of action by the insured to the insurer. 

3. Australian Partial Statutory Abolition

In Australia, Queensland, Western Australia and Tasmania have not yet abolished the torts and crimes of maintenance and champerty, and for them contracts of maintenance or champerty remain unenforceable. Three of the Australian States (Victoria, South Australia and NSW) and one territory (Australian Capital Territory - ACT) however have abolished the common law crimes and torts of Maintenance and Champerty.

1)  Victoria (Vic):  In 1969, in the Abolition of Obsolete Offences Act.
 The effect of the Victorian law was addressed in Byrne J in Roux v ABC 
 which we discuss below.
2) South Australia (SA): In 1992, Schedule 11 was inserted in the Criminal Law Consolidation Act 1935

3) New South Wales (NSW): In 1993, NSW passed the Maintenance, Champerty and Barratry Abolition Act (NSW) 1993. The effect of this law was discussed in 2006 in Campbells Cash & Carry v Fostif
 (Fostif), which we also discuss below; and
4) Australia Capital Territory (ACT) In 2002, the Statute Law Amendment Act 2002 (No 2) Schedule 3
  inserted s 221
 in the Civil Law (Wrongs) Act 2002

The three states and ACT however also maintained the UK (1967) position
 that a third party funding arrangement may still involve an illegal or unenforceable contract. The UK Criminal Law Act 1967 (UK), 14(2) provided to the effect that the abolition of criminal and civil liability under the law of England and Wales for maintenance and champerty should not affect any rule of that law as to the cases in which a contract is to be treated as contrary to public policy or otherwise illegal. 

Although they abolished the torts and crimes of champerty, Victoria, South Australia and ACT still each respectively retained explicit reference in their legislation to the effect of maintenance and champerty on the illegality of contracts.
 The legislation of each respectively thus state that the abolition of the torts and crimes of champerty shall not affect: 

Victoria - “any rule of law as to the cases in which a contract is to be treated as contrary to public policy or as being otherwise illegal… on the ground that its making or performance involved or was in aid of maintenance of champerty” and 

South Australia -  “any rule of law relating to the avoidance of a champertous contract as being contrary to public policy or otherwise illegal” and 

ACT - “any rule of law about the illegality or avoidance of contracts that are tainted with maintenance, or are champertous”

In a Victorian State decision of the effect of the Victorian legislation Byrne J in Roux v ABC (1992)
  commented 

“The position then in England, and Victoria is that the illegality of contracts of maintenance and champerty is preserved, notwithstanding that the criminal and civil law foundation for this illegality has been swept away. The illegality, therefore, to the extent that it exists, must again depend upon public policy. This public policy is not that of medieval times, but a modern public policy which must have regard to litigation and its funding in the contemporary world, (Stevens v Keogh [1946] HCA 16; (1946) 72 CLR 1, at 28, per Dixon J) but it is of some assistance to look at the abuses which the mediaeval lawyers sought to remedy by the application of the criminal law proscribing maintenance, champerty and barratry”

Unlike Victoria, South Australia  and ACT however the New South Wales Act “Maintenance, Champerty and Barratry Abolition Act” 1993 (NSW) ("the Abolition Act") section 6 does not explicitly mention maintenance and champerty specifically as relevant to the illegality of contracts, instead providing more generally:

"This Act does not affect any rule of law as to the cases in which a contract is to be treated as contrary to public policy or as otherwise illegal, whether the contract was made before, or is made after, the commencement of this Act."

In 2006 in Campbells Cash & Carry v Fostif
 (Fostif) the High Court had to consider the effect of the NSW rule. In Fostif the defendants, as appellants in the High Court, attacked the third party funding arrangements used by the litigation funder, in particular how the funder actively sought out those who may have claims, and offered terms which not only gave the funder control of the litigation but also if successful would yield, a significant profit to the funder. The High Court however noted the appellants' submission could be understood as conflating two separate propositions: 

first, that the funding arrangements constituted maintenance or champerty and,  second, that for the maintainer to institute and continue proceedings, in the name of or on behalf of plaintiffs who were thus maintained, was an abuse of process which could be avoided only by ordering a stay of the proceedings

On the important second proposition or stay of proceedings raised by the Defendants the High Court noted that

The second of these propositions, about abuse of process, assumed that maintenance and champerty give rise to public policy questions beyond those that would be relevant when considering the enforceability of the agreement for maintenance of the proceedings as between the parties to the agreement. 

 The Court held that 

In jurisdictions where legislation has been enacted to the same effect as the Abolition Act, the premise for the second proposition identified is not valid; 
 

As the leading Judges noted 

First, and foremost, s 6 of the Abolition Act preserved any rule of law as to the cases in which a contract is to be treated as contrary to public policy or as otherwise illegal.  It preserved no wider rule of law.  The Abolition Act abolished the crimes, and the torts, of maintenance and champerty.  By abolishing those crimes, and those torts, any wider rule of public policy (wider, that is, than the particular rule or rules of law preserved by s 6) lost whatever narrow and insecure footing remained for such a rule

Moreover as to how the funder actively sought out those who may have claims, and offered terms which not only gave the funder control of the litigation but also if successful would yield, a significant profit to the funder, Their Honours pointed out that in the instant case:

But none of these elements, alone or in combination, warrant condemnation as being contrary to public policy or leading to any abuse of process. 

In a narrow sense then the High Court in Fostif decided that TPLF arrangements of the kind in the case were not an abuse of process, and could not support a stay of proceedings. More generally however the judges were disparaging of maintenance and champerty as yielding

“no rule more certain than the patchwork of exceptions and qualifications that could be observed to exist in the law of maintenance and champerty at the start of the 20th century.  As Fletcher Moulton LJ had also said
, it was then "far easier to say what is not maintenance than to say what is maintenance".  No certain rule would emerge because neither the content nor the basis of the asserted public policy is identified more closely than by the application of condemnatory expressions like "trafficking" or "intermeddling", with or without the addition of epithets like "wanton and officious"
.

Having said that the High Court left open the point that under section 6 of the NSW Abolition Act:

It is necessary to bear steadily in mind that questions of illegality and public policy may arise when considering whether a funding agreement is enforceable.  So much follows from s 6 of the Abolition Act.  

Given their disparaging remarks on maintenance and champerty offering a relevant rule of public policy, it appears that while interpreting the enforceability of funding contracts under s6 of the NSW Abolition Act may pose some difficulties, the traditional rules of maintenance and champerty are no longer relevant to that task. 

4. Summary of the Nature and Effects of Maintenance and Champerty

In summary then, NSW has abolished the torts and crimes of maintenance and champerty, and the High Court has clarified in Fostif that in NSW TPLF contracts are likely to be enforced - even though they involve maintenance or champerty – so long as they are in no other sense illegal or against public policy. Two other Australian States (Victoria and South Australia) and one territory (ACT) have also abolished the torts and crimes of maintenance and champerty, - but arguably left contracts that involve maintenance or champerty unenforceable by the words of their statutes. Finally of course three other states (Queensland, Western Australia, and Tasmania) have not yet abolished the torts and crimes of maintenance and champerty - and of course have also left contracts unenforceable that involve maintenance and champerty. 
The table below then summarises the law across Australia. For each jurisdiction by row, the second column provides the date of the states legislation abolishing Maintenance and Champerty, if any has been passed. The third to fifth columns then record any residual effect of the law of maintenance and champerty on Crimes, Torts, and contract enforceability in each jurisdiction. Ticks (√) indicate the historic effect of the law of maintenance and champerty on Crimes, Torts, and contract enforceability has been abolished in the relevant jurisdiction. A cross (X) indicates the historic effect of the law has not been abolished in the relevant jurisdiction. A question mark indicates uncertainty. The table indicates that for Australia as a whole the effect of the relevant law is both a patchwork quilt – and at times uncertain. This no doubt hinders the development of TPLF in Australia overall but may encourage it in some jurisdiction, and in some areas of law, in relative terms – ceteris paribus.

	State Abolition of Maintenance and Champerty
	Date
	Crime
	Tort
	Contract

	Victoria (Vic)  
	1969
	√
	√
	?

	South Australia (SA) 
	1992
	√
	√
	?

	New South Wales (NSW) 
	 1993
	√
	√
	√

	Australia Capital Territory (ACT) 
	2002
	√
	√
	?


	
	
	
	
	

	Queensland, 
	Not yet
	X
	X
	X

	Western Australia,
	Not yet
	X
	X
	X

	Tasmania
	Not yet
	X
	X
	X


The diagram below presents a possible representation of the effect on the market for litigation funding of the changes to the law on maintenance and champerty outlined above. Before they abolish the crimes and torts of maintenance and champerty the demand for litigation funding in any state might initially be represented by the demand curve D0 and supply by curve S0. The exceptions to the old laws of maintenance and champerty which we explored earlier, are likely in this setting to have caused variation in the types of cases funded (eg by focusing funding on exceptions like insolvency). The effect of the statutes that abolished the crimes and torts of maintenance and champerty would then be predicted to have caused an increase in total demand, shifting the demand curve shown from Do to D1, and an increase in supply, or a shift in supply from S0 to S1, and increased the range of cases being funded over time. 

As shown in the diagram the abolition of the laws of maintenance and champerty will thus unambiguously tend to increase the prevalence of TPLF, or quantity of funds (Q) invested in equilibrium. Generally however although the amount of litigation funding (Q) would be predicted to increase under the statutes in the new equilibrium, the return to litigation funding (P) might have risen or fallen in equilibrium depending on the position and slope of the demand and supply curves. Given the assumed position and slope of the curves in the diagram above, this would be predicted to have increased both the amount of (Q) and return (P) to TPLF in equilibrium as shown. 

Return (P)
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B. Lawyers and Contingency Fees

Whether maintenance is regarded as a crime or as a civil wrong only, or abolished, as we have seen special considerations applied to a solicitor, since it is, in a sense, the business of a solicitor to maintain litigation for his clients, perhaps by carrying the costs of the case “on account”. Thus a Solicitor in Australia is offered a partial exemption to the laws of maintenance and champerty. There is however a key historic (and evolving) difference between Australia, and the UK on the one hand, and the USA on the other worth noting that is likely to significantly differentiate their markets for TPLF. 

This is that Australia, and the UK have not historically allowed lawyers to agree to contingency fees. This was made clear by the Full High Court of Australia in Clyne v NSW Bar Association
 in 1960 when it stated as follows: 

“a solicitor may with perfect propriety act for a client who has no means, and expend his own money in payment of counsel's fees and other outgoings, although he has no prospect of being paid either fees or outgoings except by virtue of a judgment or order against the other party to the proceedings. This, however, is subject to two conditions. One is that he has considered the case and believes that his client has a reasonable cause of action or defence as the case may be. And the other is that he must not in any case bargain with his client for an interest in the subject-matter of litigation, or (what is in substance the same thing) for remuneration proportionate to the amount which may be recovered by his client in a proceeding: see Fleming, The Law of Torts (1957) p. 638, where it is pointed out that the position in the United States is different. (at p203)”

It is worth noting that the law in Australia and the UK by not allowing lawyers to offer contingency fees as a means of payment, may also indirectly affect outcomes in the market for third party litigation funding. To the extent solicitors  “ must not bargain for an interest in the subject-matter of litigation, or “remuneration proportionate to the amount which may be recovered by his client in a proceeding” then this would tend to reduce the supply and increase the price of alternative sources of finance to TPLF  (P’) in equation (1) above. This in turn is likely to increase the demand for third party litigation funding. 

In this case the effect of the regulation limiting contingency fees then might be shown in the diagram below as increasing the demand for TPLF shifting the demand curve out, in turn leading one would predict to an increased amount of TPLF in equilibrium in Australia and the UK (ceteris paribus). 
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C. Adverse Costs Orders

Laws on adverse costs in Australia and the UK may indirectly affect outcomes for TPLF. Australia and the UK use the so called loser pays, or English rule for the allocation of court costs. This may be understood to increase the costs and risks of litigation funding which would reduce supply, while possibly increase demand. This is shown in the diagram below where the supply curve shifts from S0 to S1 and demand from D0 to D1. The effect of this on market equilibrium in such jurisdictions is shown at the intersection of the demand and supply curves. The outcome depends on the impact of the law on the position and elasticities of the relevant curves. In the case shown it serves to increase returns to TPLF, (P) but reduce the amount of TPLF in equilibrium (Q).
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One of the specific issues that has arisen under the English rule in Australia is the legal liability of the third party funder for adverse costs orders. This is worth discussing first at State then at Federal level in Australia At the state level in NSW in Jeffery & Katauskas Pty Ltd v SST Consulting Pty Ltd
, the appellants submitted the general proposition to the High Court that those who fund another's litigation for reward must agree to put the party who is funded in a position to meet any adverse costs order, and that a failure to do so amounts to an abuse of process. In a 5:1 decision however, the High Court held that the proposition was too broad and had no basis in legal principle – and there was no abuse of process (Heydon J dissenting) in the instant case

In the Federal Court, s 43(1) of the Federal Court Act vests a statutory power in the Court to award costs in proceedings. It has been held that the Court's discretion in s 43(1) is unfettered save for the fact that it must be exercised judicially and it has been held unambiguously that this broad discretion extends to the award of non-party orders to pay the costs of one or all parties. 

The legal position in Australia then allows third party litigation funders to leave the risk of adverse cost orders with the party they fund, or assume it themselves. 
D. Federal Regulation 

In the last two years they have been significant legal developments on Federal regulation of TPLF in Australia.

5. 2009 - Funded Class actions & Managed Investment Schemes
In Brookfield Multiplex Ltd & Anor v International Litigation Funding Partners Pte Ltd & Ors (2009) 260 ALR 643 ('Brookfield'), the Full Court of the Federal Court considered the question whether litigation funding arrangements between a law firm and Litigation Funders in relation to a class action constituted a "managed investment scheme" under the Corporations Act which required registration with Australian Securities Investment Commission (ASIC).  On Appeal in the Full Court of the Federal Court, Sundberg and Dowsett JJ allowed the appeal, holding that the s9 requirements for a managed investment scheme were satisfied in the instant case.  Jacobson J dissented, holding that the class members' contributions were neither "pooled" nor a "common enterprise" for the purposes of s 9

It is important to realise the obligations this decision entailed for firms running funded class actions at the time. Under the Corporations Act
 to obtain registration of a scheme the scheme must have a constitution and compliance plan:  s 601EA (4).  There must also be a responsible entity (RE):  s 601EA (2).  The RE is the person who operates the scheme:  s 601FB (1).  The constitution must make adequate provision for the consideration that is to be paid to acquire an interest in the scheme, the powers of the RE in relation to making investments of (or otherwise dealing with) scheme property, the method by which complaints made by members in relation to the scheme are to be dealt with and the winding up the scheme:  s 601GA.  The compliance plan must set out adequate measures that the RE is to apply in operating the scheme to ensure compliance with the Corporations Act and the constitution, including the arrangements for: (a) ensuring that all scheme property is clearly identified as scheme property and held separately from property of the RE and property of any other scheme; (b) if the scheme is required to have a compliance committee (see s 601JA) – ensuring that the compliance committee functions properly; (c) ensuring that the scheme property is valued at regular intervals appropriate to the nature of the property; (d) ensuring that the compliance with the plan is audited under s 601GH; and (e) ensuring adequate records are kept: s 601HA.

Numerous obligations are imposed upon the RE.  If less than half the RE’s directors are external (as to the meaning of which see s 601JA (2)), the RE must establish a compliance committee: s 601JA (1).  The RE must hold the assets of the scheme on trust for members:  s 601FC (2).  There are also on-going obligations imposed on a RE.  Specifically, the RE must:  (a) act honestly; (b) act in the best interest of members; (c) treat members fairly; (d) ensure that the scheme constitution and compliance plan satisfy the specific content requirements of the Corporations Act; and (e) report breaches of the Corporations Act relating to the scheme to the Australian Securities and Investment Commission (ASIC):  s 601FC(1).

Additionally, a RE must be a public company that holds an Australian Financial Services Licence (AFSL) authorising it to operate the scheme:  s 601FA.  A person must satisfy a range of requirements in order to hold an AFSL.  The key requirements are as follows.  First, the person must satisfy certain minimum financial requirements (ASIC Regulatory Guide 166).  Specifically, it must have minimum net tangible assets (NTA) of 0.5% of the scheme assets, with a minimum requirement of $50,000 and a maximum requirement of $5 million (ASIC Regulatory Guide 166).  A custodian must be appointed to hold scheme property if the AFSL holder has less than $5 million of NTA (ASIC Regulatory Guide 166).  Second, an AFSL holder must nominate a responsible manager that satisfies certain requirements with respect to education and experience (ASIC Regulatory Guide 105).  Third, an AFSL holder must establish comprehensive compliance and risk management systems (remembering that a RE is subject to a separate requirement to maintain a scheme compliance plan) (ASIC Regulatory Guide 104).  Finally, there are a number of general obligations (see generally s 912A).  

There are additional obligations imposed on an AFSL holder when dealing with retail clients (a term defined in ss 761G and 761GA to include investors who are not high net worth individuals or sophisticated investors).  For example, an AFSL holder must, when dealing with retail investors, confirm certain transactions in writing or electronically (s 1017F) and, in certain circumstances, provide periodic statements relating to investors’ holdings (s 1017D(1)).  An AFSL holder is also required to have a dispute resolution system (s 912A (1) (g)).  Further, an AFSL holder may be required to issue a product disclosure statement (PDS) for a financial product, depending on how the financial product is acquired, where the AFSL holder provides financial product advice to a retail client that includes a recommendation to acquire a financial product:  s 1012A.  A financial product generally means a facility (which includes intangible property or an arrangement) through which, or through the acquisition of which, a person makes a financial investment, manages financial risk or makes non-cash payments (s 763A), and includes an interest in a managed investment scheme (s 764A (1)).  

It is clear then that this decision would imply significant Federal regulation of funded class actions. Following the decision the Minister for Financial Services, Superannuation and Corporate Law, noted that 'there were serious concerns about impeding access to justice for small consumers” as a result, and the Commonwealth Government announced plans to draft regulations formally exempting litigation funders when funding class actions from registration as managed investment schemes under the Corporations Act.  The Treasury has since drafted draft regulations that would expressly exclude litigation funding from the statutory definition of a Managed Investment Scheme under the Act.

ASIC meantime issued class orders enabling the temporary operation of funded representative proceedings and funded proof of debt arrangements without compliance with the requirements of the Act.
6. 2011 - TPLF as Financial Products- Chameleon Mining 

In International Litigation Partners Pte Ltd v Chameleon Mining NL) the question was whether TPLF agreements constituted a financial product under the Corporations Act. in which case the funder must hold an Australian Financial Services Licence (AFSL). A 2:1 majority of the New South Wales Court of Appeal that the funding did constitute a financial product according to the statutory criteria, on the basis that it managed risk in relation to costs orders and claims – required an Australian Financial Services License (AFSL) 

On the basis of this decision then a litigation funding agreement related to any sort of action, not just class actions, would qualify as a 'financial product' and could be rescinded because the funder did not hold an Australian Financial Services Licence (AFSL). This decision implied wholesale Federal Regulation of TPLF in Australia.

The requirement to hold an AFSL of carries with it a number of obligations under of the Corporations Act under outlined above. These include capital adequacy requirements (s 912A (d)), and risk management systems requirements (s 912A (h)). Thus unless the licensee is a body regulated by the Australian Prudential Authority (APRA) s 912A (d), require that they have available adequate resources (including financial, technological and human resources) to provide the financial services covered by the licence and to carry out supervisory arrangements, while  s 912A (h)) requires they  must have (h) adequate risk management systems. Under s912A s (1) they must also (a) do all things necessary to ensure that the financial services covered by the licence are provided efficiently, honestly and fairly and (1aa) have in place adequate arrangements for the management of conflicts of interest and ensure they comply with (1b), the conditions on the licence and (c,) financial services laws and (ca) take reasonable steps to ensure that its representatives comply with the financial services laws. (e) maintain the competence to provide those financial services; and (f). ensure that its representatives are adequately trained, and are competent, to provide those financial services. They must also under (j)   comply with any other obligations that are prescribed by regulations.

For financial services that are provided to persons as retail clients (g) the licensee must also have a dispute resolution system complying with subsection (2), in that it  must consist of: 2(a)  an internal dispute resolution procedure that (i) complies with standards, and requirements, made or approved by ASIC; and (ii)  covers complaints against the licensee made by retail clients; and  2(b)  membership of one or more external dispute resolution schemes that: (i)  is, or are, approved by ASIC in accordance with regulations made for the purposes; and   (ii)  covers, or together cover, complaints (other than complaints that may be dealt with by the Superannuation Complaints Tribunal) against the licensee made by retail clients in connection with financial services covered by the licence. Regulations made for the purposes of subparagraph (2) (a) (i) or (2) (b) (i) may also deal with the variation or revocation of:  (a)  standards or requirements made by ASIC; or (b)  approvals given by ASIC. 

In terms of our demand and supply framework earlier the potentially onerous task of obtaining an AFSL would tend to increase costs and reduce supply of TPLF, or shift the supply curve in, and could stifle competition.
  There are however those who argue the regulation may also increase demand for TPLF, to the extent the requirement that funders hold an AFSL ensures third party funders may be better expected to remain solvent while a particular matter is being litigated. Although to some extent this may be achieved already through security for costs orders.

In the context of Chameleon Mining, ASIC issued a class order on 23 June 2011 (CO 11/555).  The effect of that order was to exempt lawyers and funders from holding an AFSL in respect to providing a financial product.  It also extended the operation of the earlier Class Orders (relating to AFSL exemption in relation to managed investment schemes) to 30 September 2011.

The explanatory statement to CO 11/555 outlines its operative effect:

[CO 11/555] varies [CO 10/333] to exempt funders, lawyers and their representatives and other persons from the requirements to hold an AFSL or act as an authorised representative of a licensee to provide financial services associated with a litigation funding arrangement or a proof of debt funding arrangement to the extent the arrangement, or an interest in the arrangement, is a financial product. 

[CO 11/555] also varies [CO 10/333] to exempt a person from the requirement to comply with the disclosure provisions in Pt 7.9 of the Act in relation to a litigation funding arrangement or a proof of debt funding arrangement to the extent the arrangement, or an interest in the arrangement, is a financial product. 

[CO 11/555] varies [CO 10/333] by replacing 30 June 2011 in paragraph 10 with 30 September 2011.

a) Formal Statutory Carve Out 

Further to the Class Orders outlined above, Treasury has drafted draft regulations that would expressly exclude litigation funding from the statutory definition of a Managed Investment Scheme under the Act.

Excerpts of the draft regulations are outlined here:

(1) For paragraph (n) of the definition of managed investment scheme in section 9 of the Act, each of the following schemes is declared not to be a managed investment scheme: 

(a) an approved benefit fund within the meaning given by section 16B of the Life Insurance Act 1995; 

(b) a scheme that has all of the following features: 


(i) the dominant purpose of the scheme is for each of its members (other than 

the lawyer mentioned in subparagraph (iii) and the funder mentioned in 


subparagraph (iv)) to seek remedies to which they may be legally entitled; 


(ii) if there is more than one member seeking remedies — the possible 


entitlement of each of those members of the scheme to remedies: 

(A) arises out of the same, similar or related transactions or circumstances; and 

(B) relates to transactions or circumstances that occurred before any issue of interests in the scheme; 

(iii) the steps taken to seek remedies for each of those members of the scheme include a lawyer providing services in relation to: 


(A) making a demand for payment in relation to a claim; or 


(B) lodging a proof of debt; or 


(C) commencing or undertaking legal proceedings; or 


(D) investigating a potential or actual claim; or 


(E) negotiating a settlement of a claim; or 


(F) administering a deed of settlement or scheme of settlement relating to a claim; 


(iv) a person (the funder) provides funds under a funding agreement (including an 
agreement under which no fee is payable to the funder or lawyer if the scheme is not 
successful in seeking remedies) to enable those members of the scheme to seek 
remedies; 

(c) a scheme that has all of the following features: 


(i) the scheme relates to an externally-administered body corporate; 


(ii) the creditors or members of the body corporate provide funds (including through 
a trust) or indemnities to the body corporate or external administrator; 


(iii) the funds or indemnities enable the external administrator or the body corporate 
to: 


(A) conduct investigations; or 


(B) to seek or enforce a remedy against a third party; or 


(C) to defend proceedings brought against the body corporate

There are a number of conditions attached to the proposed exemptions including identification and assessment of conflicts of interest; written procedures for managing conflict of interest and compliance with the Competition and Consumer Act. 

Given ASIC can exempt funders from many of the requirements or exempt them entirely on a case by case basis the regulations are proposing effectively 2 regimes: 

a. Funders to whom the AFSL and possibly managed investment scheme provisions will apply unless exempted on a case by case basis and subject to modification by ASIC 

b. Funders who are subject to the exemption regulations 
Section B. Litigation Funders in Australia

E. Funders 

The Standing Committee of Attorneys-General’s (SCAG) Litigation Funding Discussion Paper provides a nice descriptor of Litigation Funders:

A litigation-funding company (LFC) is a commercial entity that contracts with one or more potential litigants. The LFC pays the cost of the litigation and accepts the risk of paying the other party's costs if the case fails. In return, if the case succeeds, the LFC is paid a share of the proceeds (usually after reimbursement of costs).

Although technically variations are possible, including for example underwriting only a portion of solicitors and barristers costs, and in the insolvency and other contexts assigning claims either fully or partially to the TPLF.

In 2006, the Law Council of Australia’s submissions in response to the Standing Committee of Attorneys-General’s (SCAG) Litigation Funding Discussion Paper identified five litigation funding companies operating in Australia, which were at the time said to “account for approximately 95 per cent of litigation funding in Australia.”

In 2009, there were six or seven litigation funding companies in Australia “providing funding broadly on the basis that the funder agrees to pay the legal costs associated with the claim and agrees to pay the defendant’s costs in the event the claim fails in return for a share of the proceeds of settlement or judgment, if any.”

According to Legg et al at present in Australia, litigation funders tend to use two distinct approaches to source of funds:

“The first is to be a company incorporated in Australia that obtains the funds to be invested in litigation from debt and equity sources. Under this model, the company is listed on a stock exchange and as such will comply with prospectus requirements in obtaining equity and the usual requirements for listed public corporations such as continuous disclosure obligations. The second model involves the funder sourcing funds from Australian and/or overseas high wealth individuals or corporations. The second model is more opaque and in some instances may operate off-shore so as to take advantage of favourable tax regimes.”

Presently only IMF (Australia) Ltd (IMF) and Hillcrest Litigation Services Ltd (HLS) are listed on the Australian Securities Exchange.

F. Selection of Cases

Consistent with economic theory, the main litigation funders in Australia IMF has indicated that they approach the cases as a typical investment manager would with a focus on expected rates of return. Litigation funders are as a result more likely to fund certain categories of cases than others; the Standing Committee of Attorneys-General (SCAG) in their 2006 Discussion Paper explains:

“The remainder of funded cases, outside the insolvency context, is usually limited to commercial litigation with large claims (over $500,000, or for some [litigation funding companies], over $2 million.). An exception is for class actions, where a large number of smaller claims can be processed economically (e.g. petrol or tobacco tax refunds). [Litigation funding companies] are generally not involved in personal injury type matters or other smaller claims, as the associated costs and risks make them unviable.”

The funding of commercial proceedings is considered ‘less risky’, as the award is more easily quantifiable by reference to the financial loss suffered by the claimant,
 whereas “proceedings involving personal injury or recoveries that are assessed according to an ‘approximate’ loss are generally considered too risky for funders that engage in proper due diligence, particularly when success is less certain.”
 Further, these latter types of claims tend to rely on evidence from individual applicants, usually presented orally, which “may give rise to a number of litigation risks and, in any event, are generally already well supported by lawyers acting on a ‘no win, no fee’ basis.”
 Litigation funders are however moving into non-traditional areas including into family law for example. 

The idea that litigation funders would consider an area of claims unattractive due to the existence of an alternate means of financing raises an interesting issue; Andrew Grech, on behalf of Slater & Gordon, maintains:

“With respect, we believe that many of the proposals currently considered by SCAG [in respect of regulation in the emerging market for third-party litigation funding in Australia] fail to adequately address the greatest problem in the litigation funding market. That is, the fundamental lack of competition in the litigation funding market […] that has led to:

(a) A near uniformity of available commercial terms; and

(b) A narrowing in the types of matters in respect of which litigation funding is offered […].”

But are these results truly indicators of a lack of competition? First, near uniformity may be indicative of the functionality of available commercial terms responding to market demands. Second, that there is ‘a narrowing in the types of matters’, 1) suggests that they were wide to begin with, and 2) negatively connotes what could in effect be specialisation. However, Slater & Gordon’s opinion, being active participants in the third-party litigation funding market in Australia, has much weight.

According to Grech:

“It is [Slater & Gordon’s] strong position that the most appropriate method of reducing costs of litigation funding is to support measures that increased competition in the litigation funding market. Only through competition will [litigation funding company] commissions be reduced, whilst improving the quality of litigation funding services simultaneously. By way of example, the entry of CLF into the Australian market had an immediate impact on the cost of litigation funding services in Australia securities class actions. For the first time faced with competition, IMF’s commission was reduced from a range of 25 to 40% to a range of 15 to 30%, representing a substantial direct potential financial benefit to group members.”

As a key element in their competitive strategy particular litigation funders have clear policies on the selection of cases under which they either outright exclude categories of cases from the provision of funding or positively state that they usually only deal with certain claim. We summarise the historical approach of the 5 main funders below.

7. IMF

IMF is the largest litigation funder in Australia. The company finds its origins in 1989 when Hugh McLernon, now IMF’s Managing Director, “began funding a few large cases in Perth, using loans and savings from a 25-year career as a litigator. He then joined forces with John Walker, now one of IMF's seven board members, who was funding a large number of small cases […] in Sydney.”

In the financial year ended 30 June 2010, IMF received net income from litigation funding in the sum of $18,718,276.
 This actually represents a significant decrease from the previous financial year’s net income from litigation funding, reported as $35,246,957, which in turn represented a 21% increase in profitability from 2008.
 The difference between 2009 and 2010 is attributed to the loss of the Kingstream Steel case;
 however, an appeal on that matter is currently underway.

The UK Law Society journal “Litigation Funding” in its latest issue in August 2011 reports that “IMF’s funds invested in litigation have gone up from A$1.65 billion as of 30 September 2010 to A$1.78 billion (£1.1bn) as at 30 June 2011. 

Categories of Cases

Originally, IMF limited its funding to insolvency cases.
 Third party funding has had a relatively long history in the Australian insolvency context. For instance, in Re Feastys Family Restaurant Pty Ltd
 (1996) 14 ACLC Young J of the Supreme Court of New South Wales held that insured litigation finance arrangements can be perfectly proper for liquidators to enter into.
 

It is difficult to argue against the utility of third party funding as a liquidator’s tool.
 A liquidator may have legitimate claim against a defendant but the company in liquidation does not have the assets to pursue that claim. Further, decisions such as Hall v Poolman (2009) 228 FLR 164 have re-enforced the propriety of liquidators entering third party arrangements, the Court in that case noting:

“there is no per se objection in terms of legal policy to liquidators entering into litigation funding arrangements that will share the fruits of litigation with the funder, provided that any necessary approval of creditors or of the court is obtained under s 477(2B)/506(1A), [of the Corporations Act] and provided that the arrangements in fact made are consistent with the liquidator's statutory and other duties.”

However, in 2001, when IMF listed on the Australian Stock Exchange, it broadened its funding to include non-insolvency related commercial litigation conducted solely in the Supreme Courts and Federal Court with claim values over $2 million and multi-party commercial claims usually involving breaches of the Corporations Act and Trade Practices Act.
 As such, IMF currently categorises its Litigation Funding Agreements as follows:

a. Insolvency – covering agreements with insolvency practitioners;

b. Non-Insolvency – (or commercial) covering all recipients of funding who do not fall into either the insolvency category or multiparty category referred to below; and

c. Multiparty – covering class actions and large group actions.

HLS, the other publicly listed litigation funder, similarly identifies these as their three major business streams.

As a publicly listed company IMF has been quite open and transparent with its information and case data.  There are as a result now at least two studies underway using IMF data. Daniel L. Chen and David S. Abrams for example obtained direct access to IMF data and have begun reporting on their analysis. 
   They thus report that from February 1999 to June 2007, IMF chose to fund 90 of the 763 cases considered. 
 

Malcolm Stewart
 has also been collecting and analysing IMF case data from public sources, and has kindly allowed use of the information in tables 1-3 below in this paper. Table 1 below presents a breakdown of IMF cases by case category by year since 2000. In total there is a reasonably even spread of cases by category, with Group actions being most common at 39%, commercial next at 33% and insolvency at 28%.



Table 1: IMF Cases started by year and category

	Year 
	Insolvency 
	Commercial 
	Group 
	Total 
	Closed 
	Open 

	2000
	1
	1
	  
	2
	2
	0

	2001
	1
	  
	5
	6
	6
	0

	2002
	3
	  
	  
	3
	3
	0

	2003
	8
	2
	6
	16
	13
	3

	2004
	4
	5
	2
	11
	10
	1

	2005
	2
	10
	1
	13
	12
	1

	2006
	3
	5
	2
	10
	6
	4

	2007
	1
	2
	2
	5
	4
	1

	2008
	1
	2
	10
	13
	4
	9

	2009
	1
	3
	7
	11
	1
	10

	 TOTAL 
	25
	30
	35
	90
	61
	29


Table 2 below provides an analysis of IMF closed cases by closure method. Commercial cases are least likely to go to judgement at 9%, with both insolvency and group actions as likely to go to judgement at 17%

Table 2 Closed cases by type and closure method (Post May 2004)

	Case Type\Ended by 
	Withdrawal 
	Settlement 
	Judgment 
	Unknown 
	Total 

	Group 
	2
	8
	2
	0
	12

	Insolvency 
	1
	13
	3
	1
	18

	Commercial 
	7
	13
	2
	1
	23

	Total 
	10
	34
	7
	2
	53


Table 3 below provides a breakdown of the outcome of IMF funded cases that have gone to trial. Of the six cases gone to trial then, after appeals IMF has only won 2 so far. 

Table 3 Outcome of Trials

	Outcome for funder’s client at First Instance 
	Outcome for funder’s client on Appeal 

	
	Win 
	Lose 
	Outstanding 

	Win 
	4
	2
	2
	0

	Lose 
	3
	0
	2
	1


Examining IMF’s portfolio by value over the past decade reveals a trend towards the third category of their litigation funding arrangements: multiparty – covering class actions and large group actions, and a move away from insolvency and non-multiparty commercial matters.

Commentary from Walker et al and Legg et al illustrate these developments:

“Initially, IMF had no group actions
 in its portfolio. By 30 June 2005, however, IMF reported that it was funding 10 group actions with an estimated total claim value of $531 million and 24 commercial and insolvency claims with a combined estimated claim value of $394 million.”

“In 2006, IMF (Australia) Ltd had a claim value of $144 million in insolvency investments, $274 million in commercial investments, and $526 million in group actions, compared with the corresponding 2008 figures of $132 million in insolvency investments, $280 million in commercial investments and $928 million in group actions.”

“By 30 June 2009, IMF was funding 19 group actions with an estimated claim value of $875 million and 10 commercial and insolvency actions with a combined claim value of $182. That is, the share (by value) of multi-party litigation in IMF’s claims portfolio grew from nil in 2001 to just under 60 per cent in 2005, and subsequently to over 80 per cent by 2009, while the estimated value of these claims rose from nil to $875 million in that time.”

IMF’s current Case Investment Portfolio as at 30 June 2011 includes 4 cases where the claim value is less than $10 million, 15 cases where the claim value is between $10 and $50 million, and 14 cases where the claim value is greater than $50 million, for a total of 33 cases with an estimated claim value of $1,778,500,000.
 It should be noted that the portfolio only includes those investments where the budgeted fee to IMF is greater than $0.5 million.

8. LCM Litigation Fund Pty Ltd (LCM),

LCM Litigation Fund Pty Ltd (LCM), previously known as the Australian Litigation Fund Pty Ltd, has been in business since 1998. LCM primarily provides litigation funding to insolvency practitioners, but also to solvent companies and individuals with “worthwhile commercial legal claims.”
 LCM explicitly states that it does not provide funding for: “non-commercial legal claims such as personal injuries claims or other claims involving physical harm; matrimonial disputes; defamation.” According to their website, LCM also “prefers to undertake projects in which the relevant legal claim is for at least $2.5 million.”

9. Comprehensive Legal Funding LLC (CLF),

Comprehensive Legal Funding LLC (CLF), a US-based litigation funder that has recently entered the Australian market,
 “will consider any case that has legal merit but [their] projects fall into the following categories: class actions involving securities, product liability or employment law; intellectual property/patent infringement; commercial disputes; civil litigation between individuals involving claims above $3 million.”

10. Quantum Litigation Funding Pty Ltd (Quantum),

Quantum Litigation Funding Pty Ltd (Quantum), established in 2006, provides litigation funding in both Australia and New Zealand,
 funding cases in the areas of: “contractual disputes, insolvency, franchising, trade practices, intellectual property, fiduciary duty, trusts, general commercial disputes” but also family law; they do however stipulate a minimum claim size of $2 million.
 It is unclear whether this minimum applies to their provision of services in family law funding, as this service appears to be provided by a subsidiary of the Quantum Litigation Funding Group, Quantum Family Law Funding Pty Ltd, which is an ASIC registered credit provider.

11. Litigation Lending Services Pty Ltd (LLS)

Litigation Lending Services Pty Ltd (LLS) has been operating since 1999, predominantly providing litigation funding for insolvency market actions typically ranging from claims of between $200,000 and $10 million; however as of 2008, “with greater financial strength following Mr Bonett’s investment [having taken a 70% stake], coupled with the modernisation of legislation and recent Court decisions, the company has extended their services beyond insolvency to general commercial litigation, class actions and representative proceedings.”

G. Commissions & Other Relevant Criteria

In 2006, the Law Council was advised that [litigation funding companies] usually charge between 15 and 40% of an award or settlement.
 In 2010, IMF, Quantum and Litigation Lending Services Pty Ltd (LLS) all typically charged commissions that ranged between 25 and 40% of net litigation proceeds; although IMF also charged ‘project management fees’, “calculated as 25% uplift on its actual out of pocket expenses.”
 CLF typically charged a commission of between 25 and 35% of net litigation proceeds, but did not charge a project management fee.
 Currently, commissions appear to range between 20 and 45%.

Case type and claim amount are factors considered by litigation funders when selecting cases. But there are also a number of other factors borne in mind when determining what percentage of the settlement or award is charged as commission. IMF identifies the following as factors affecting the percentage charged:

a. The level of legal fees and disbursements expected to be incurred;

b. The strength of the case;

c. The likely capacity of the defendant to meet a judgment; and

d. The time it will take for the case to be completed.

IMF notes that “the commission normally reduces the earlier the litigation is resolved.”

Ultimately, it is a question of the profitability of underwriting the risk. Legg et al describe the process:

“For a litigation funder to determine whether to fund an action they must calculate the risk associated with the litigation, that is, the prospects of success. They must also quantify the amount of the successful recovery and their potential liability for the costs of the proceedings (the expenses they incur bringing the suit and the risk of having to pay the defendant’s costs if the action fails). In simple terms, litigation funders will fund litigation when the probability of a successful outcome multiplied by the amount they stand to recover is greater than the probability of an unsuccessful outcome multiplied by the costs they are liable for. Ideally the percentage of the recovery going to the funder should reflect the risk inherent in the proceedings. The riskier the proceedings the greater the share of the proceeds that will need to be payable to the funder to make the investment attractive.”

They go on to explain that “the litigation funder is able to spread the risk associated with a particular proceeding by adopting a portfolio approach to its inventory of cases. If the funder is going to fund a claim involving novel theories of liability and therefore take a greater risk it can offset the risk by also funding a low risk case where liability is clear.”
 

This appears to be IMF’s approach, as demonstrated in their 2010 Annual Report. “IMF’s profit was not as strong as 2009, reflecting the deferment of the resolution of major cases into subsequent years. However, IMF’s portfolio of cases under management continued to improve. IMF is in a strong financial position moving forward and is capable of capitalising on opportunities to fund larger cases with larger potential returns.”
 So, despite the 2010 financial year end loss in the Kingstream Steel case and the impact of that loss on their net income from litigation funding, IMF reported a 33% increase in the value of their investment portfolio during 2010, from $1.056 to $1.403 billion.

H. Success rates

Although there seem to be slight discrepancies between the statistics for wins-to-losses in IMF’s Annual Reports,
 these are perhaps explained by reference to the fact that complex litigation often takes years to resolve, with successful cases on appeal further causing shifts in win-loss ratios. Ultimately, “between October 2001 and December 2010, the company funded 118 cases to completion. Of these, 79 resulted in settlements and nine were outright victories, while five cases were lost and 25 withdrawn […netting] around $187 million in this period.”

I. Case Management and Control

Litigation funders typically seek to achieve risk management through appropriate contractual arrangements that provide access to documents, litigation budget management and regular reporting from solicitors on record, and varying degrees of control of cases. 

In Fostif, the majority found that the litigation funding agreement in question did not constitute an abuse of process, notwithstanding that:

(a) the lawyers were retained by the LFC, not the clients; and

(b) the LFC was permitted to investigate the claims, instruct in the litigation and settle, without consultation with the clients.

Despite the judgment, there has been some concern expressed about LFC’s maintaining such a depth of control over proceedings. For example Grech:

“Slater & Gordon are strong proponents of litigation funding as a means of providing access to justice, and as a tool through which litigants can manage risk in litigation. We strongly agree that regulation is required in order to ensure that [litigation funding companies]:

(a) do not provide legal advice;

(b) do not otherwise hold themselves out as lawyers; and

(c) [do not] act on behalf of clients as if they were lawyers. 
IMF (Australia) Limited (IMF) strongly argues that they require such control in order to monitor risk associated with its investment, and threatens a reduction in funding offers (and therefore access to justice) if such scope is not provided.” 

In practice, in class actions for example where both Slater & Gordon and Maurice Blackburn are the main players, both require that: 
(a) their conduct of the representative proceeding be on the instructions of the representative party to the proceeding (albeit in consultation with the LFC);

(b) there be a separate retainer with the client, which outlines the terms on which the lawyer has agreed to act and defines the fiduciary relationship;

(c) provides dispute resolution procedures and, where appreciate, committee/consultation structures; and

(d) prevent LFC’s from driving settlements by requiring:

(i) Senior Counsel’s advice that the proposed settlement is reasonable; and

(ii) The approval of more than 50% of funded clients. 

J. How commonplace is third-party litigation funding?

Earlier it was proposed that we use the following ratio to measure the incidence of TPLF ie: 

TPLF Incidence = 
Number of Cases with TPLF




(3)

       
Total Number of Cases 

For the numerator one can proxy the number of TPLF cases using the  number of IMF cases collected from public sources by Malcolm Stewart presented in table 1 earlier. On this basis and if, as some say, IMF represents 50% of the TPLF market in Australia then as we outline below, using the above index based on IMF case data it appears that litigation funding is not that common place in Australia. 

For the numerator in the index, if as suggested IMF funds half the TPLF market, then one could double IMF numbers as an estimate of the total number of cases with TPLF per year.  To control for variation one could also take the average number of cases IMF started over a two year period - for example for 2008-2009 the average was 12.0.cases per year. 

 One can then use the total number of civil cases in Australia around the same time for the denominator in the above index. For this we can use the Australian Report of the Government (ROGS)
 which contains data on the supreme and federal courts for each Australian state separated by civil and criminal matters for the years 1994 to 2009.  In 2009 -10 alone ROGS shows that 595,200 civil cases were lodged nationally in civil jurisdiction courts (excluding family courts, the Federal Magistrates Court, coroners’ and probate courts), comprising 591,600 cases in the State and Territory supreme, district/county and magistrates’ courts, and 3600 cases in the Federal Court.
 
Taking 12 as the average number of cases IMF funded per year over the last two years we have data 2008-2009, and dividing that by the 595,200 civil cases that were lodged nationally in civil jurisdiction courts according to ROGS, this suggests that IMF’s litigation funding is only 0.002% of the civil cases that were lodged nationally in a year.. Even if IMF is half the market, and we double the number to proxy total funded cases, the total incidence rate would be only 0.004%. Indeed even multiplying it by 50 would only get to 0.1%. This is far from commonplace.

This incidentally also raises concerns with the empirical strength of the conclusions of Chen and Abrams who claim  based solely on IMF data that  “we find evidence that litigation, court caseloads, and court expenditures increase with third party funding” in Australia,.
 It seems unlikely that something affecting much less than 0.1% of the civil case load of courts in Australia could have any such effect so as to be noticeable.

It is useful to reflect however on the degree to which TPLF cases may be a high percentage of total civil cases when measured by value rather than number. This seems likely given the focus of the TPLF on larger value cases. One can obtain a sense of trends in the dollar value of the cases funded at least using statements in the public domain over time. It has for example been claimed that by 30 June 2005, IMF was “funding 10 group actions with an estimated total claim value of $531 million and 24 commercial and insolvency claims with a combined estimated claim value of $394 million.”
 Whereas by 30 June 2009 it was claimed  IMF was funding “19 group actions with an estimated claim value of $875 million and 10 commercial and insolvency actions with a combined claim value of $182.”
 

This data is summarised in Table 4 below. The first two columns show the change in the total number and total value of funded cases. It shows that while the number of cases declined by 15%, the value of the cases increased by 14%. So compositional effects do clearly cause the total value of cases to diverge from number of cases funded. The fall in the number of cases seems to be because of the increased emphasis on group actions, as shown in the last two columns, the number of group actions increased by 90% .

. 
Table 4 Change in IMF’s estimated total claim value

	Year
	Total Number of Funded Cases
	Total Value of Funded Cases
	Group Actions Number
	Group Actions Value

	2005
	34
	925
	10
	531

	2009
	29
	1057
	19
	875

	
	-15%
	14%
	90%
	65%


Thus it appears TPLF is growing. Moreover for the most part, third-party litigation funding appears to be becoming accepted by our judiciary, government and the Australian market, with the potential to become so further abroad. Legg et al for example state that:

“The acceptance of litigation funding by the High Court in Campbells Cash and Carry Pty Ltd v Fostif Pty Ltd, its further endorsement in Jeffrey & Katauskas Pty Ltd v SST Consulting Pty Ltd, and the general acceptance by government that litigation funding can assist in securing access to justice suggests that litigation funding has a bright future in Australia.”

IMF’s Managing Director, Hugh McLernon claims that “[public awareness of litigation funding is] now approaching mainstream,” adding that, “[given] another decade, I think it will be in the mainstream, not just in Australia but emanating out of here.”
 In fact, in 2010, IMF’s case portfolio had already been “augmented with [their] entry into offshore markets including the United States and United Kingdom markets.”
 And seeking to continue this growth, IMF is “actively marketing its services in other jurisdictions, including the United States, Canada, the United Kingdom, South Africa, New Zealand and Asia.”

As noted IMF has indicated that they approach the cases as a typical investment manager would with a focus on expected rates of return. In this regard cases which are less costly to prove and manage may be more attractive ceteris paribus.  Having said that over half the cases IMF fund are class actions, with the share (by value) of multi-party litigation in IMF’s claims portfolio growing from nil in 2001 to just under 60 per cent in 2005, and subsequently to over 80 per cent by 2009, while the estimated value of these claims rose from nil to $875 million in that time.”
. According to Walker et al, the trend demonstrated by IMF towards ‘multiparty’ litigation noted above, “serves to highlight the critical role that multiparty case selection plays in the growth of IMF’s business and in the litigation funding market in Australia generally.”

Within that subset cases where the class are easier to define may be more financially viable - such as shareholder class actions that have a well defined class.  By comparison competition law class actions (e.g. against cartels) have proven difficult to fund given lack of certainty on the legal rules covering damages such as “pass through”  where damages may not be recoverable by those harmed if they can be shown to have passed through any “cartel price” for example to their own customers.  

Orion Litigation Intermediaries, who, according to their website, fund cases including product liability, patent infringements, class actions, commercial disputes, patent & trademark infringement, breach of contract, shareholder action, wrongful trading, construction adjudication, international arbitration and professional indemnity but […not…] personal injury
, claim that “in asset terms, third party funding is uncomplicated. It is not affected by market conditions; in fact adverse market conditions have historically increased the amount of litigation activity. Case outcomes are not subject to, or correlated with, other market dynamics.”
 This may be of interest to hedge funds internationally.

A key determinant of future growth in the market will be the nature of regulation that takes shape. Uncertainty in the legal environment is likely to adversely affect the incentive to invest

PART III: LITIGATION FUNDING IN THE UK AND EUROPE

Introduction

This part of the paper discusses the prevalence and nature of litigation funding in the UK and Europe. Table 5 below presents the results of a survey on whether third party funding of claims is available in 26 different European countries, as reported in February 2010 by the law firm Lovells. 
  The Table divides the countries into two categories depending on TPLF availability
 based on answers to Lovells’ survey question: Is third party funding of claims available? The 13 countries on the left of the table answered either TPLF is not available (Greece and Portugal) or is not common, or not customary, or is limited, rare or exceptional. The second group of 13 on the right answered that TPLF was available, not prohibited or not regulated.

Table 5 Answers to Survey Question: Is third party funding of claims available?

	Category One
	Category Two

	TPLF Not Available,

or not common, not customary,  

limited, rare or exceptional
	TPLF Available -

or not prohibited, or not regulated

	Country
	Answer
	Country
	Answer

	Belgium
	Yes, but only in exceptional circumstances
	Austria
	Yes

	Cyprus 
	No
	Croatia
	Not regulated

	Denmark
	Yes, but in limited circumstances
	Czech Republic
	Yes

	Finland
	Yes, but not common
	England & Wales
	Yes, but it is unregulated

	France
	Yes, but not customary
	Germany
	Yes

	Greece
	No
	Italy
	Not regulated, but not prohibited

	Hungary
	Yes, though it is rare for third party investors to finance claims
	Luxembourg
	Yes

	Ireland
	Yes, but not common
	Romania
	Yes, not prohibited

	The Netherlands 
	No. Only non-for-profit organizations can fund cases.
	Ukraine 
	Yes, Not prohibited in either Civil or Commercial Courts

	Norway
	Yes, not prohibited but usually by special interest groups
	Slovak Republic
	Yes, not prohibited

	Poland 
	Yes, but uncommon
	Slovenia 
	Yes, not prohibited

	Portugal 
	No
	Spain 
	Yes

	Sweden 
	Yes, in principle, though very rare
	Switzerland
	Yes, it is considered lawful but is not regulated


Source: Lovells, At What Cost? A Lovells multi- jurisdictional guide to litigation costs, 2010.
It is thus clear immediately from the left hand side of the above table that half the countries surveyed in Europe do not have TPLF of much significance at all. On the other hand relatively little is known as to the prevalence of TPLF in most of the 13 countries on the right hand side of the Table. Marco de Morpurgo (2011) 
 however suggests that while TPLF has been rapidly developing under the common law in England and Wales, in the other 12 civil law jurisdictions on the right hand side of the table, its existence is very limited except in Germany, Austria, and Switzerland. Moreover, although independent companies are incorporated and offer litigation funding services to claimants in Austria and Switzerland, it appears that outside of the UK, most of the activity in TPLF in the 12 civil law jurisdictions with TPLF available may be originating in Germany. 

At the outset then, given the overall size of the market we are referring to here, including the 26 European countries outlined, the general conclusion that can be drawn from our discussion already, is that TPLF in Europe appears to be far from common place.

The remainder of this part of the paper is divided into two major sections. The first reviews the rules on Litigation Funding Europe including England and Wales (EW) given it is widely acknowledged to be the most rapidly developing TPLF market in Europe. The second section examines the Litigation Funders and the selection of cases, again focusing on its prevalence in the UK with some comments and the broader situation in Europe. 
Our review is based on readily available public material  Another paper in this journal by Veljanovsky (2011) complements this review  of UK and European TPLF, as it is based on interviews with all the leading dedicated TPLF investors based in the UK, and dedicated TPLF investors of group actions in Europe.
Section A. The Legal Rules on Litigation Funders in England and Wales
The early law of champerty and maintenance described in relation to Australia in Part 1 of this paper is equally apposite in the context of UK law. It clearly had the effect of outlawing TPLF in the UK. Maintenance and Champerty however were abolished as offences in the UK by the Criminal Law Act 1967.  Section 13(1) of the Act provides that: 

The following offences are hereby abolished, that is to say- 

(a)
any distinct offence under the common law in England  and Wales of maintenance (including champerty, but. not embracery), challenging to fight, eavesdropping or being a common barrator, a common scold or a common night walker  

While the torts of champerty and maintenance were abolished under s 14 of the Act, the relevant provisions provided:
(1)
No person shall, under the law of England and Wales, be liable in tort for any conduct on account of its being maintenance or champerty as known to the common law, except in the case of a cause of action accruing before this section has effect.

(2)
The abolition of criminal and civil liability under the law of England and Wales for maintenance and champerty shall not affect any rule of that law as to the cases in which a contract is to be treated as contrary to public policy or otherwise illegal. 

It is clear that both the UK and Australian statutes share some common elements.  Both jurisdictions abolished the torts and crimes of maintenance and champerty but preserved the public policy exception as a means of putatively rendering a contract unenforceable and in some instances statutory abolition was temporally aligned.
  A common feature still holding back the evolution of TPLF in both however may be residual uncertainty as to the ongoing role of the common law doctrines of maintenance and champerty, and lack of certainty about what, if any, regulation may replace them. At the same time certain glaring distinctions have emerged in the two jurisdictions that may explain their divergent experiences with TPLF, and these will be teased out below – including the relative role of legal expenses insurance.

K. Judicial Approaches: Champerty, Maintenance and Costs

12. Before Abolition

The prototypical descriptor of maintenance can be found within Lord Moulton LJ’s observations in British Cash and Parcel Conveyors Ltd v Lamson Store Services Co Ltd
 who observed that unlawful maintenance is:

directed against wanton and officious intermeddling with the disputes of others in which the [maintainer] has no interest whatever, and where the assistance he renders to the one or the other party is without justification or excuse

In relation to champerty, Mustill LJ merely added to the above quote that ‘for champerty there must be added the notion of a division of the spoils.’

Hill v Archbold

In Hill v Archbold
 certain union officials were the subject of letters which were capable of being defamatory. Those letters were written by the appellant, a member of the same union.  The union supported the libel actions, however those actions were dismissed. The appellant sought to restrain the union's treasurer from using the union's funds to pay the costs of the two officials, on the ground that their actions amounted to maintenance, and further that they were ultra vires in the sense of falling outside the treasurer’s powers under the union’s articles of association.

Denning MR (with whom Dankwerts and Winn LJJ agreed) reviewed the early origins and relevant authorities relating to maintenance.
 His Honour then looked to the exceptions that emerged over time (e.g. where a master and servant relationship was in place)
 and made the following observations:

(i) That the law of maintenance should not rest solely on ancient notions;

(ii) a person is still guilty of maintenance if ‘he supports litigation in 
 which he has no legitimate concern without just cause or excuse;

(iii) the categories of just cause and legitimate concern are not fixed;
 and

(iv) if an entity or person justifiably supports a suit, they is an expectation that they would pay the costs if the suit fails.

In relation to the points above, Danckwerts LJ added that ‘the law of maintenance depends upon the question of public policy, and public policy … is not a fixed and immutable matter.  It is a conception which, if it has any sense at all, must be alterable by the passage of time.’

Ultimately, the Court held that the union’s actions did not amount to maintenance. One commentator has noted that the doctrines of champerty and maintenance may be redundant; to the extent courts can oversee and disallow officious intermeddling when there is a risk that the judicial process will be “perverted.”

13. After Abolition

There are three seminal UK cases dealing with the issues of champerty and maintenance following statutory abolition that will be discussed below:  R (Factortame) v Secretary of State for Transport, Local Govt and the Regions (No 8),
 Hamilton v Al-Fayed (No 2)
 and Arkin v Borchland Lines Ltd & Ors.
  
a) Hamilton v Al Fayed

In Hamilton v Al Fayed (No 2)
 the issue was whether the successful defendant in defamation proceedings should be entitled to recover from a group of funders that part of his costs which he could not recover from the losing claimant.  Simon Brown LJ (with whom Chadwick and Hale LJJ agreed - the latter reluctantly) delivered the leading judgment for the Court of Appeal.

The claimant, an “impecunious” MP, brought a libel action against the well-known businessman, Mohamed Al-Fayed. Most of the MP’s legal expenses were paid for out of a ‘fighting fund’ to which several hundred donors had contributed.  The MP had subsequently become bankrupt. The defendant sought an application for costs against 19 of the largest contributors. Several of the contributors settled with the defendant for costs, while others contested liability.  

The judge at first instant (Morland J) rejected the defendant’s application, and the defendant appealed.  The ratio for that decision was that it would normally be just and reasonable to make a costs order against a non-party “professional funder” – save for exceptional circumstances - while the reverse is true of a “pure funder”.
 A pure funder stands to make no profit whatsoever from their contribution
 they have no control over how the funds were to be spent and take no part in the management of the litigation.
 

Simon Brown LJ saw the central issue being one of whether the funding arrangement was to be considered “inequitable”; that is, whether it ‘created an uneven playing field.’
  Answering this question depended on looking at competing public interests at play. Ultimately, Simon Brown concluded that those competing public interests can best be served by employing the extant costs structures and the analysis of Morland J.  
While Chadwick LJ noted that:

The starting point, as it seems to me, is to recognise that, where there is tension between the principle that a party who is successful in defending a claim made against him ought not to be required to bear the costs of his defence and the principle that a claimant should not be denied access to the courts on the grounds of impecuniosity, that tension has to be resolved in favour of the second of those principles.

b) Factortame

Factortame concerned the legality of a contingent fee agreement, whereby the funder contracted for an 8% success fee of the final settlement amount, and agreed to pay for expert witnesses attached to the proceedings.  Lord Phillips MR handed down the Court of Appeal’s judgment.

As to the law of champerty generally, the Court began by looking to the statutory abolition in the Criminal Law Act 1967 (UK), and particularly the preservation of the public policy exception contained within s 14(2). In the context of s 14(2), the Court noted that the exception’s presence meant ‘champerty survives as a rule of public policy capable of rendering a contract unenforceable.’
 Although the Court did not cite an authority for this observation, in Trendtex
 Lord Wilberforce stated that the assignment of a bare right to litigate ‘manifestly savours of champerty since it involves trafficking in litigation, a type of transaction which, under English law, is contrary to public policy’
 thereby drawing a direct nexus between champerty and public policy, It is beyond the scope of this discussion to examine the assignment of a bare right to litigate,
but the quote nevertheless preserves champerty as a subsisting arm of the public policy exception.

That holding serves as an interesting counterpoint to the Australian approach.  It will be recalled that in Fostif, Gummow, Hayne and Crennan JJ held that champerty and maintenance could not be used as independent concepts to found a challenge to a funding arrangement as contrary to public policy under the NSW legislation that abolished the relevant crimes and torts.
 Thus, in the UK maintenance and champerty survive as distinct public policy exceptions, while under the NSW legislation litigants appear to be left with less grounds to argue that a TPLF contract is unenforceable.
 It seems that TPLF contracts in the UK may thus be subject to greater legal uncertainty than applies under the NSW legislation, perhaps reducing its relative prevalence in the UK than NSW, ceteris paribus.
As a general matter – and after reviewing the statutory wording and attendant judicial authority on the subject – the Court held that s 58 of the Courts and Legal Services Act 1990 (UK) (as amended by s 27 of the Access to Justice Act 1999 (UK)) that specifically permits conditional fees in certain circumstances and uplift quanta as prescribed by regulations,  applied restrictions on fee arrangements – but ONLY to the degree that they apply to those conducting litigation services or advocacy in respect of a particular matter – not third party funders.
 

More generally, the fact that Parliament enacted statutes permitting conditional fees was seen as evidence of a “radical shift” in public policy – from outright prohibition, to the facilitation of access to justice – that ensures ‘those who do not have resources to fund advocacy or litigation services should none the less be able to obtain these in support claims which appear to have merit.’
 Thus, the facilitation of access to justice became a viable driving factor in the Court’s reckoning. 

As to the quantum of the success fee, the Court held 8% was not extravagant or champertous, and that having regard to the fact that the claimants continued to enjoy access to justice, public policy was not affronted.
 

c) The Arkin Litigation

In Arkin v Borchland Lines Ltd & Ors
, the Court of Appeal considered the public policy objectives that attach to a claim by a successful party for costs against an unsuccessful party’s funder.  In this context, the Arkin decision is somewhat equivalent to the High Court of Australia’s Jeffery decision in relation to some of the issues it canvassed.  However, the outcome in Arkin, was very different to that in Jeffery, as was the mode of reasoning of Phillips MR, (with whom Brooke and Dyson LJJ agreed).

i) Background

The background facts in Arkin involve litigation initiated by Arkin, who was described as a ‘man without means.’
 His lawyers acted for him on a conditional fee basis and the claim was supported by a third party funder (MPC). The claim – although meritorious – failed on the basis that causation could not be proved, and an award of costs was made.  The defendants in the initial action sought to recover those costs from MPC, however the High Court (comprising Colman J) refused to issue the order on those terms.
 there was also a further cross-claim in relation to individual defendants for costs.
 Two issues therefore came before the Court of Appeal for consideration: First, an appeal against the order by Colman J relating to costs sought from MPC and secondly, a review of the cross-claim amongst the defendants.
  The following discussion looks only at the first of these issues.

ii) Costs Rules

After reviewing the earlier decision of Colman J, their Honours began by looking to the relevant statutory and judicial authorities in relation to costs,  specifically provisions of the Supreme Court Act 1981 (UK), together with the relevant Civil Procedure Rules (‘CPRs’)
  In this context, ss 51(1) and 51(3) of the Supreme Court Act provide that:

Subject to the provisions of this or any other enactment and to rules of court, the costs of and incidental to all proceedings…shall be in the discretion of the court…The court shall have full power to determine by whom and to what extent costs are to be paid.

Their Honours also noted three aspects of the relevant CPRs: first, a provision that a putative costs order against a non-party means that non-party must be formally added to the proceedings in (but only in relation to the costs proceedings);
 secondly that as a general rule, the unsuccessful party must pay the costs of the successful party (the general rule);
 and certain circumstances (such as a party’s unreasonable conduct) permit a court to depart from the general rule (‘the costs exception’).
  

iii) Competing Policy

As a preliminary matter and after reviewing the relevant authorities, Phillips MR noted 

"I am not persuaded that, with regard to the order of priority of the public policy objectives as now formulated by Hamilton v. Fayed and Factortame, the fact that a professional funder fails to agree with the impecunious claimant to pay the defendant’s costs if the claim fails should necessarily lead to a costs order being made against it."

Phillips MR instead expressed the problem as one of balancing the access to justice benefits offered by litigation funding, against the risk it might pose of interference in the due administration of justice. Thus the implied test is whether on the facts of the case “the risk of interference in the due administration of justice displaces the public policy objective of such access” 
 
Phillips MR thus felt that whether a third party costs order will necessarily be appropriate against a professional funder does not depend simply on whether they stood to share in the proceeds of the litigation:

I am unable to accept that the mere fact of a contract for a share in the proceeds of the litigation necessarily involves such material prejudice. Whether it does will depend on the legal and practical relationship between the professional funder and the claimant. If that relationship by reason of the terms of the funding agreement is such as not to give rise to any material opportunity to the funder to influence the conduct of the litigation to serve his own interests as distinct from the proper running of the trial and the funder does not in the event intervene or attempt to do so, there will be strong grounds for declining to make an order for costs against him where, but for such funding, access to the court would have been impossible

Nevertheless he commented

" The fact that the funder is to share in the proceeds of the claim and may thereby derive a large profit from its investment will normally justify an order for costs because the very fact of the funder’s stake in recovery represents a risk of interference in the due administration of justice. Although in such a case access to the court may have been provided to the funded party the countervailing consideration of avoiding the risk of interference in the due administration of justice displaces the public policy objective of such access. Generally, as the authorities demonstrate, the greater the stake, the larger is that risk. Where, however, the funder is ring-fenced out of the area of control over the conduct of the proceedings, that risk is removed. True enough, the funder’s stake may be considerable, but the objective of safeguarding the due administration of justice is achieved. The characteristic of the funder’s relationship to the proceedings which offends public policy has been removed. In those circumstances access to the courts re-emerges as an objective of greater weight. 

Thus, although enunciating a statement of principle, the test whether an agreement is champertous is factually, rather than rule driven.  Ultimately, the Court preserved the professional/pure distinction and concluded that:

We consider that a professional funder, who finances part of a claimant’s costs of litigation, should be potentially liable for the costs of the opposing party to the extent of the funding provided. The effect of this will, of course, be that, if the funding is provided on a contingency basis of recovery, the funder will require, as the price of the funding, a greater share of the recovery should the claim succeed. In the individual case, the net recovery of a successful claimant will be diminished. While this is unfortunate, it seems to us that it is a cost that the impecunious claimant can reasonably be expected to bear. Overall justice will be better served than leaving defendants in a position where they have no right to recover any costs from a professional funder whose intervention has permitted the continuation of a claim which has ultimately proved to be without merit.

This contrasts markedly with the view expressed in NSW in Australia in Jeffery by French CJ, Gummow, Hayne and Crennan JJ.
  In Jeffery, their Honours allowed third party litigation funders to leave the risk of adverse cost orders with the party they fund, or assume it themselves.
  However, this may be a function of the fact that Fostif may have largely removed maintenance and champerty as a head with which to render contracts unenforceable in NSW – unlike the UK.  Once again it seems that TPLF contracts in the UK may be subject to greater legal limits as well as uncertainty than applies under the NSW legislation, perhaps reducing the relative prevalence of TPLF in the UK compared to NSW in Australia, ceteris paribus.
14. The Jackson Review

The Review of Civil Litigation Costs led by Lord Justice Jackson in 2009 considered whether S14 (2) of the Criminal Law Act 1967 should be repealed. It provides

(2)
The abolition of criminal and civil liability under the law of England and Wales for maintenance and champerty shall not affect any rule of that law as to the cases in which a contract is to be treated as contrary to public policy or otherwise illegal. 

Lord Justice Jackson noted in his preliminary report that 

"The point has been made that the doctrine of maintenance and champerty serves a useful purpose when individuals (e.g. fraudulent directors) hide behind companies, while controlling litigation”

 In his final report Lord Justice Jackson expressed the view and concluded:

 

“In my view, section 14(2) of the 1967 Act should not be repealed. It should, however, be made clear either by statute or by judicial decision that if third party funders comply with whatever system of regulation emerges from the current consultation process, then the funding agreements will not be overturned on grounds of maintenance and champerty. The law of maintenance and champerty has a wider impact, which goes beyond third party litigation funding of the kind discussed above. The abolition of this common law doctrine may have unforeseen and adverse consequences. Furthermore, such a drastic step is not necessary in order to protect the legitimate interests of third party funders". 

L. Regulation of TPF – Issues: Capital Requirements & Withdrawal

Third Party Litigation Funders Association Draft Code of Conduct ('Draft Code')
 was created in Concert with the Jackson Preliminary Report (PR) and Final Report (FR) 

In June 2011, the responses to the Draft Code were published.  The primary question presented was as follows:

15. The Draft Code

The Draft code included the capital adequacy requirements

4.2.1 A Member complies with the capital adequacy requirements under this

Code, if the Member - 

(a) (i) is able to pay all its debts as and when they become due and

payable; 

(ii) has total assets that exceed total liabilities as shown in the most recent balance sheet of the Member;

(iii) has no reason to believe that its total assets would not exceed its total liabilities on a current balance sheet;

(iv) reasonably expects that it will have adequate resources of cash or cash equivalent (when needed) to meet its liabilities for at least the next three months (including any additional liabilities it might incur during that period), taking into account all commercial contingencies for which the Member should reasonably plan; 

……….

16. Industry Responses to Draft Code

The first question presented was as follows:

1.Following the recommendations made in Lord Justice Jackson’s Report, do you consider the ‘Code of Conduct for the Funding by Third Parties of Litigation in England and Wales’ in its current form, should be endorsed by the CJC as best practice for commercial litigation funders? If not, what improvements should be made?

The response to the Draft in this context was lukewarm, 

A majority of respondents argued that the Code should include stricter capital adequacy requirements to protect litigants. Funders should be required to demonstrate that they have sufficient resources to fund proceedings. Therium Capital Management argued that the current method of testing financial adequacy was too crude, and may give litigants a false sense of security. They argued that funders should be required to keep funds in reserve equivalent to the aggregate amount of their commitments. The Law Society said funders should be required to provide a formal guarantee or undertaking from an independent source such as a bank which holds sufficient assets on deposit.  Access to Justice, on the other hand, pointed out that certain funders already 'ring-fence' money to meet obligations under LFAs.

17. Jackson Reports

This reflected sentiments present in the Jackson Report (FR):
2.10
Bearing in mind that litigation supported by a third party funder may last for years, section 4.2 of the draft code does not in my view afford adequate protection for the client. 

Jackson goes on,

3.1 My initial view was that capital adequacy was matter of such pre-eminent importance that it should be the subject of statutory regulation. The natural body to undertake such regulation is the Financial Services Authority (the “FSA”).

However, given the "nascent" character of third party funding in the UK, Jackson conceded that the cost of full regulation by the FSA would outweigh the benefit:

3.3 Given the low volume of third party funding at the moment and the fact that most clients are commercial parties with access to full legal and financial advice, I do

not think it appropriate to recommend full regulation by the [FSA at the present time. Also, I doubt that any such recommendation (involving substantial costs) would be accepted.

Current state of play on regulation of TPF is that the Civil Justice Council is considering the draft code and will report shortly.
 Some of Jackson's reforms are being enacted via the Legal Aid, Sentencing and Punishment of Offenders Bill, currently making its way through parliament
, but many do not require primary legislation. 

Section B: Third-Party Litigation Funding in UK and Europe 

M. The Third Party Litigation Funders and their Selection of Cases

The Law Society in the UK publishes a journal called Litigation Funding every two months that includes a table of Third Party Litigation funders in the market in the UK. The latest issue in August 2011 identified 19 litigation funders. In addition they ran the story that a new funder Fullbrook Capital was entering the market. 

The table on the following two pages includes the names of each of the 19 (some of whom are in fact only brokers) and information on 

· the funds they have invested in litigation, 

· the areas of litigation they cover, 

· the minimum value of dispute


· Funders % or how its calculated


· Must Solicitors/Barristers work on CFA


· Proportion of own costs covered

	
	Funds already Invested in Litigation (approx)
	Areas Covered
	Minimum Value of dispute
	Funders % or how its calculated
	Must Solicitors/

Barristers work on CFA
	Proportion of own costs covered

	1. 1ST Class Legal
	£12m
	Wide range of commercial litigation including property, construction, IP, professional negligence, insolvency, multi-party and wills and probate
	£60,000
	Set funding fee and simple interest charged that does not rise if award increases. The earlier the case settles, the lower the funding cost
	No
	Normally up to 50% of own costs not under CFA

	2. Alliance Prozessfinance GMBH
	£15.3m

(not updated monthly
	Commercial Cases
	£100,000- £200,000
	Individually indicated either a percentage of proceeds, or a multiple of the committed investment
	No
	Up to 100%

	3. Argentum Litigation
	£15m
	Commercial disputes: 

common law jurisdictions
	£2m
	Greater of multiple of funding invested or percentage of proceeds
	No
	100%

	4. Burford Capital
	$140m
	Commercial disputes in US including cross border disputes litigated in US; International arbitration in any jurisdiction; foreign litigation in some circumstances; plaintiff claims; and also defendants in appropriate cases
	Typically over $50m
	Varies depending entirely on circumstances of  case, and return may be based on or include other factors relating to, for example, to investment made
	No
	Up to 100%

	5. Calunius Capital LLP
	Many millions
	All commercial disputes
	£5m
	Pricing varies from case to case and might include a fixed sum, or multiple of outlay and/or percentages that vary depending on nature of risk and stage at which successful resolution occurs
	Not absolutely but like interests aligned
	All

	6. Claims Funding International Plc
	Currently a European Cargo recovery 
	Corporate misconduct cases: including shareholder actions, cartels, breach of competition law, conduct adversely affecting investors
	£20m
	Usually a range of 25-40% depending on when the matter resolves, degree of risk and complexity
	Yes Usually lower hourly rate with an uplift 
	100%

	7. Commercial Litigation Services Ltd 
	Not disclosed
	Commercial and private cases including group and class actions organised in association with litigation management Ltd (member of A2J Group)
	Likely to be >£2m Depends on funding 
	Either a multiple of funding provided or percentage of damages where appropriate
	Normally Yes
	100%

	8. Global Arbitration Ltd
	Not disclosed
	International Claims; Cross Border Litigation, and international arbitration, particularly involving sovereigns) loss of investment, distressed and non-performed debt agreements
	$5m
	Bespoke to funding arrangement
	Varies from deal to deal
	Varies from deal to deal

	9. Harbour Litigation Funding Ltd
	Not disclosed
	All Commercial disputes including arbitration
	£3m
	Greater multiple of funding provided (at time matter concludes) or percentage of proceeds
	No
	All

	
	Funds already Invested in Litgation (approx)
	Areas Covered
	Minimum Value of dispute
	Funders % or how its calculated
	Must Solicitors/Barristers work on a CFA
	Proportion of own costs covered

	10. IMF (Australia) Ltd
	As at 30 June 2011 IMF investments in litigated claims estimated value of A$1.78Bn
	Commercial litigation Litigations brought by liquidators and administrators, group actions (such as cartel claims and claims by shareholders and investors) and domestic and international arbitrations
	£5m – higher for group action
	Percentage usually 25-45%. Factors include claim size, risks and expected duration
	At least a partial CFA. CFA’s may affect the availability of funding
	All

	11. IM Litigation Ltd
	Not disclosed
	Commercial litigation – no personal injury, most construction cases, criminal or family matters or cases that depend solely on oral evidence
	£3m
	25-50% of net proceeds depending on duration, subject to achieving minimum return based on multiple of the funding. No upfront costs
	No but preferred
	All

	12. Juridica Investments Ltd
	$134m 

(as of 6 May 2011)
	Commercial claims excluding personal injury, mass tort, product liability, or shareholder class action matters, typical investment size exceeds £500,000
	Typical claim size exceeds £15
	Rated by various factors, including risk profile, security of the capital investment, expected capital outlay and time to return
	No but preferred 
	Varies form case to case, but can be considered

	13. Litigata
	Not disclosed
	All commercial corporate litigation including IP, arbitration litigation brought by liquidators and administrators, USA and Canada jurisdictions considered
	£100,000 but typically at least £250,000
	Bespoke based on multiples of investment or on a percentage basis, in exceptional circumstances percentage can be as low as 5% of net proceeds or as high as 50%
	Usually a partial CFA with a minimum 50% discount 
	100%

	14. Maxima LLP
	N/A
	Independent advice on all types of litigation
	£100,000
	We negotiate with the funder the level of their percentage on your behalf, given we have access to the whole market of providers 
	No
	Case specific

	15. Redress Solutions LLP
	Significant
	Commercial litigation of all kinds including multi-party actions
	None – as justified by damages 
	Percentage of claim, multiple of funding or combination
	Solicitors on a part CFA also prefer counsel 
	100%

	16. TheJudge Ltd 
	Not Disclosed
	Accept all areas except personal injury, clinical negligence and defamation
	Damages claim with a realistic value in excess of £500,000 no maximum
	N/a all funding calculation models considered
	No
	All own fees and funding disbursement requirements considered

	17. Therium
	Not Disclosed
	All forms of litigation in the UK and international arbitration
	No minimum with damages in excess of £1m
	A multiple of funding, percentage of the claim (usually between 20-45%) or a combination
	No
	100%

	18. Vannin Capital
	Well Capitalised following significant private equity investment
	All forms of commercial litigation subject to the jurisdiction of the Courts of England and Wales, USA and all of the Caribbean jurisdictions; litigation brought by liquidators and administrators and all domestic and international arbitrations
	£5m but exceptionally will consider lower value cases
	Bespoke to each investment but normally the greater of a multiple of funding provided, and an agreed percentage of damages recovered
	No but preferred so that all parties interests are aligned
	Up to 100%

	19. Woodsford Litigation Funding
	Not disclosed
	Commercial UK/ international litigation arbitration and expert determined claims, preferably governed by English law 
	£3m
	25-49% of net proceeds, depending on case duration, or a minimum return based on a multiple of the funding
	No
	All


The table suggests that TPLF has been developing steadily under the common law in England and Wales. As noted earlier, Marco de Morpurgo (2011) 
  suggests that by comparison however TPLF is very limited in the civil law jurisdictions of continental Europe except Germany.

Marco de Morpurgo (2011) thus notes that  

“Allianz Prozessfinanzierung
  in Germany has funded litigation costs to plaintiffs in Germany, Austria, and Switzerland, holding claims of at least C100,000, with a high probability of success and with a potentially divisible award that the company can share, in exchange for 20 to 30% of the proceeds (if any)”
  

Allianz also entered the UK market in 2007. 
  

In Germany, de Morpurgo (2011) 
  further notes that 
“apart from subsidiaries of insurance companies like Allianz Prozessfinanzierung  or Roland Prozessfinanz,
 independent companies like FORIS Finanziert Prozesse, 
 the first German company operating in TPLF and recently incorporated, offer to advance court costs and fees necessary to initiate an action, as well as to assume the  risk of a cost award if the plaintiff loses. 
 In Germany, there are a number of independent competing companies that offer similar services, including FORIS, DAS Prozessfinanzierung AG, 
 Juragent
 and Exactor AG”

de Morpurgo (2011) further suggests two common features of TPLF are that: 
“(1) the asserted claim must be of a certain value (the minimum amounts required vary among the different financing companies ranging between C500 and C50,000);  and (2) the percentage of the claim to be paid to the financer is inversely proportional to the value of the claim.” 
  
 As the market has developed Competition appears to be driving down returns. As Kirstein & Rickman 
 note that, while FORIS initially demanded 50% of the client's return from settlement or trial, nowadays-with more competition in the market-it only claims 30%.

In what follows we provide further qualitative information on selected specific litigation funders in the UK and Europe more generally, and their selection of cases:

18. IM Litigation Funding (IMLF)

Established in 2002,
 IM Litigation Funding (IMLF) typically funds cases of £3 million or more that have a 70% or better chance of success where the prospective defendant has the means to pay the amount sought
 and although IMLF deals almost exclusively in insolvency matters, they “will also consider non-insolvent, i.e. general commercial litigation which is lacking the funds to pursue a good claim.”
 Nevertheless, “such claims will be subject to the same assessment process as insolvent litigation.”

19. Harbour Litigation Funding (HLF)

Harbour Litigation Funding (HLF) was established by Brett Carron, Susan Dunn and Martin Tonnby in 2007.
 Susan Dunn was in fact one of the founders of IMLF. According to their website, HLF provides funding for all types of claimants (corporate, insolvency practitioners and individuals) in any litigation, arbitration or tribunal claim, so long as the matter has a minimum claim value of £3 million.

While HLF predominantly funds claims in England and Wales, they “do also consider cases in other common law jurisdictions and arbitrations operated under common law rules.”
 Further, HLF claim that they are “the most experienced litigation funder in the UK [having] 10 years collective experience in funding litigation, during which time the team has reviewed over 900 cases and funded over 70.”

20. Therium Capital plc (Therium)
Therium Capital plc (Therium) is a recent entrant to the third-party litigation funding market, whose focus is on large commercial litigation and arbitration claims.
 Although they do not stipulate a minimum claim size, looking instead at the viability of the claim relative to the funding required,
 claims are usually in excess of £1 million.

As for their commission:

“In return, the costs paid by Therium are reimbursed in full and in addition Therium will usually seek between 20% and 45% of the proceeds of the case, a multiple of the funding or a combination of the two, the level depending upon a range of factors including the size of the claim, the level of costs involved and the duration of the case.”

21. Calunius Capital LLP (Calunius)

Calunius Capital LLP (Calunius) “has been authorised and regulated by the Financial Services Authority as an Investment Adviser since June 2007, during which time Calunius has become globally recognised as a leading brand in large scale Commercial Litigation Finance.”
 

Calunius only provides funding for commercial claims, both in litigation and arbitration; it does not finance consumer disputes, divorce or family matters, libel, slander or personal injury.
 It does however note that “cases of particular interest include breaches of contract such as breaches of confidentiality agreements, breaches of trade agreements, distribution disputes, breaches of fiduciary duty and professional negligence.”

Calunius provides funding “under several different national laws and jurisdictions, including: the UK; Germany, Austria and Switzerland; Australia, New Zealand and Canada; Bermuda, British Virgin Islands and Cayman Islands; and the Channel Islands.”

According to their website, there are two basic parameters that first need to be met, namely that 1) the claim have good prospects of success against a solvent defendant and 2) the claim value be for “a sufficient multiple of the likely costs”, which “as a rule of thumb” requires a minimum claim value of at least £3 million “in order to be fundable.”

Further, Calunius primarily assesses ‘potentially investable cases’ on the following factors:

e. Merits – what are the strengths and weaknesses of the legal arguments and of the supporting evidence?

f. Quantum – what level of damages is likely to be achieved on success at trial or on settlement?

g. Recoverability – is the defendant good for the money?

h. Time – how long will it take to achieve resolution including the risk of appeal?

i. Costs – how much will the claimant’s costs turn out to be; what is the risk of over-run; how will the adverse costs risk be dealt with?

j. Variability – how likely are each of the above factors to change?


These factors are comparable to the ones considered by IMF when determining the percentage commission chargeable
 with the exception of the variability component, which has not been explicitly listed as a consideration by any other litigation funder mentioned in this paper.

22. Juridica Investments Limited (Juridica)

Juridica Investments Limited (Juridica), launched in 2007 and registered in Guernsey,
 “focuses exclusively on business-to-business related claim investments” where the claim value exceeds $25 million (USD). “These investments are predominantly in the US, the UK and in international arbitration cases and are identified by our Investment Manager, Juridica Capital Management Limited (Juridica Capital Management), from direct and indirect marketing to major corporations and an established network of leading lawyers and world-class law firms.”
 

Juridica provides funding for “large commercial litigation including, inter alia, intellectual property, antitrust, insurance, contract disputes, and shareholder disputes”
 but explicitly states that “it does not invest in personal injury, product liability, mass tort, or class action claims.”

23. Commercial Litigation Funding Limited (CLFL)

Commercial Litigation Funding Limited (CLFL) was established in 2006
 by the principals of Access to Justice Group (A2J), whose experience in the field of providing legal expenses insurance dates back to 1992.
 

CLFL provides funding for insolvency, commercial, intellectual property, group action, defamation, breach of contract and family law matters
 - for both litigation and arbitration. CLFL stipulates that “the minimum amount of fees and other costs funded (including the ATE insurance premium) in litigation cases is £150,000”, although the main requirement is that the value of damages claimed must exceed £2 million. However, the amount in respect of arbitration cases is £8 million.

Since its establishment in 2006, CLFL has reviewed more than 230 cases and arranged funding for cases worth over £10 million.

24. Allianz ProzessFinanz GmbH (APF)

Allianz ProzessFinanz (APF) is an affiliate of the international insurer Allianz Deutschland AG, which first established a litigation funding venture in Germany in 1997, before later moving into the Austrian and Swiss markets.
 In 2007, APF was lauded as “Europe's No. 1 litigation financer.”
 It was in that same year that APF entered the UK litigation funding market
 and opened their London office.
 

While APF tends to fund “medium and large commercial law cases, for example contractual disputes where the claimant company feels overpowered by a larger opponent or intimidated by the prohibitive costs of legal proceedings in the UK”, “suitable claims of individuals will also be considered for funding.”

At present, for APF to provide funding in England, the claim value must be at least £100,000 and the matter itself must have very good prospects of success. The following percentage commissions are charged:

1. 20% of a settlement reached before court proceedings are issued;

2. 30% of a settlement or award, where the amount is £350,000 or less;

3. 20% of a settlement or award, where the amount is in excess of £350,000.

The first makes sense, “[APF does not] only finance “regular” lawsuits, but also international arbitration and mediation proceedings.”

The same conditions apply for APF to provide funding in Germany and Austria, except the minimum claim values are €100,000
 and €80,000
 respectively, and the percentage charged changes from 30 to 20% when a settlement or award exceeds €500,000.

Over the span of 5 years, from mid-2002 to mid-2007, APF reported having received “around 3,000 financing requests representing some €5 billion in claims.”
 Further, according to Arndt Eversberg, one of the two managing directors, “We have been profitable since our third year of business, and have a success rate of 80 percent for the proceedings we have financed.”

It should however be noted that by the end 2007, there many new litigation funders entering the European litigation funding market.

25. Claims Funding International plc (CFI)

Claims Funding International plc (CFI) is   “a litigation funding company incorporated in the Republic of Ireland” It started as “a joint venture between IMF (Australia) Ltd, a publicly listed litigation funding company in Australia, and interests associated with Maurice Blackburn Lawyers, one of Australia’s leading plaintiff law firms.”
  In 2008, IMF withdrew from the Claims Funding venture, and Maurice Blackburn has been seeking new investors.   IMF cited two reasons for withdrawing from Claims Funding:  the global economic downturn and the risk-reward calculus of litigating in the United Kingdom citing among other things the risks under the British "loser pays" fee-shifting rule 

According to their website:

“CFI’s principal business is to identify, organise and fund multi-party legal actions in the EU and elsewhere in the world, other than Australia. This will include actions arising out of anti- competitive European and global cartels.”

For the provision of funding CFI requires that there be a 70% prospect of success as assessed by CFI and that the minimum claim value not be for less than €5 million – although they also note that they prefer cases with a minimum claim value of at least €25 million.

Further, they liken themselves to “private ‘legal aid’.”

N. Insurance and Funding

As indicated in our earlier economic model the extent of TPLF might be understood to depend on the availability of alternative source of finance for litigation. In this regard the greater availability of insurance in the UK and Europe may be affecting differences in the extent and growth of the TPLF market. 

 BTE (Before-The-Event Insurance), or LEI (Legal Expenses Insurance) as it is sometimes referred to, functions in the way of most insurance policies: the insurer provides a guarantee of compensation, in this case for losses associated with litigation, in return for payment of a premium. ATE (After-The-Event Insurance) is similar in that a premium is paid for a guarantee of compensation, but for costs associated with litigation after the event potentially giving rise to a cause of action has already occurred.

BTE is far more common in civil law jurisdictions due to the predictability of litigation costs, as exemplified by Germany, where 43% of the population have BTE.
 Without such predictability, the insurer would have great difficulty quantifying the risk it seeks to underwrite. 

But beyond that, Lord Justice Jackson notes that “[for] historical and cultural reasons LEI has never been as widely taken up by private individuals in the UK as it has been in Germany.”
 The footnote to this proposition goes on to explain that, according to Arag plc, providers of LEI in Germany since 1935 and in the UK since 2006, “LEI became popular in Germany after the Second World War when there was no legal aid available.”

Lord Justice Jackson draws a basic distinction between:

1) BTE cover where insurers pay solicitors to act for the insured when a claim arises (BTE1); and

2) BTE cover where insurers will “sell” to solicitors claims which arise in return for referral fees and the solicitors will thereafter act on a CFA (BTE2).
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At its most basic, BTE in the UK resembles the figure above: an insured individual pays a premium to their insurer, who, in the event of litigation, acquires the services of a solicitor, to whom the insurer pays the costs of litigation; the solicitor owes fiduciary obligations to their insured client, while acting as an officer of the Court.

Lord Justice Jackson identifies the following benefits:

“BTE1 insurance brings a number of benefits and serves the public interest. First and foremost, IN is able to bring or defend claims, which may otherwise be beyond his means. Secondly, insurers provide a stream of work to their panel solicitors. Insurers have an interest in keeping down costs. Accordingly, they will use their bargaining power to hold down hourly rates or to negotiate alternative fee structures, in the same way that liability insurers have done for many years.”
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On the other hand, ATE functions as shown above: a client obtains the services of a solicitor on a CFA basis and is able to proceed as their solicitor will only charge for their services if their suit is successful; this, however, does not protect the client from an adverse costs order, and that in particular is the risk ATE covers. The client thus pays a premium to the ATE insurer who guarantees compensation in the event of an adverse costs order. As of April 2000, the use of ATE became widespread in the UK, as the winning party was then able to recoup the ATE premium as a disbursement.
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As noted by Lord Justice Jackson, and as demonstrated above, BTE2 increases the cost of litigation: the insured individual pays a premium to their insurer, who, in the event of litigation, refers them to a solicitor, who pays the insurer a referral fee. The solicitor enters into a CFA with the insured individual, only charging for services if the suit is successful. However, the insured individual must further pay the ATE premium to cover any possible adverse costs orders, as the CFA would not guard against that risk. That being said, “BTE2 insurers do provide free legal advice by telephone. This is a valuable service, particularly in relation to consumer claims.”

In terms of the spread of BTE in the UK, “BTE insurers state that (after deducting for duplication) about 10 – 15 million separate households in the UK have BTE cover.”
 Small and medium sized enterprises (SMEs) do not tend to take out BTE insurance
 and it is even more unpopular with larger enterprises, who “prefer to meet the costs of such disputes and the consequential litigation as and when they arise.”

ATE appears far more widespread than BTE, due to its almost symbiotic relationship with CFAs and its subsumption into third-party litigation funding in the UK. ATE coupled with a CFA is available in personal injury cases, cases of libel, to a lesser extent large commercial cases, small business disputes, environmental claims, group actions and clinical negligence – although the premium charged varies significantly between the categories of claims, and in some categories, even between the cases.
 Further, many of these categories of claims are ones generally not covered by third-party litigation funding.
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The basic funder-client relationship as seen in Australia is depicted above: a client wishes to pursue a large commercial claim that they cannot afford. In order to pay for the cost of litigation, the client instructs their solicitor to seek out a third-party litigation funder, who, following the independent assessment and due diligence procedures generally undertaken by litigation funders, either agrees to fund the litigation or declines.

If the claim meets the specific funder’s requirements, funding is provided to cover all the costs of the litigation in exchange for a percentage commission that corresponds with the estimated level of risk. The legal relationships remain distinct, with the solicitor owing fiduciary obligations to their client and the third-party litigation funder, contractual ones. The extent of control that should be afforded to a third-party litigation funder was addressed above. However, questions remain regarding the standing of third-party litigation funders, who, unlike solicitors acting as officers of the Court, have yet to be held as falling within the Court’s inherent jurisdiction.

According to Lord Justice Jackson:

“Funders do not provide ATE cover, although they require that ATE insurance is taken out in any litigation which they support. The funder is potentially liable for the other side’s costs, at least to the extent of the funding which it has provided. A number of brokers specialise in litigation funding and put together packages comprising litigation funding and ATE insurance.” 
 

As such, third-party litigation funding and ATE appear to be bundled, or tied, products in the UK. CLFL, for example, was found via the website of their sister company, Litigation Protection Ltd, “a leading independent broker specialising in innovative insurance solutions for solicitors and their clients.”

O. How commonplace is TPLF in UK and Europe?

As noted at the outset, given the overall size of the market we are referring to, including the 26 European countries discussed in this report, the general conclusion that can be drawn from our discussion, is that TPLF in Europe appears to be far from common place. It appears more prevalent in the common law of England and Wales, and outside of that in the civil law jurisdictions, mostly in Germany.

Sam Eastwood, a partner in Norton Rose’s dispute resolution team, commenting on the state of the third-party litigation funding market in the UK in 2007, noted that ‘[at] the time, there was a lack of awareness of the potential for third-party funding – and considerable scepticism.’ 
 

Freshfields Bruckhaus Deringer’s 2008 report commented in respect of England and Wales that: 

“A recent high-level market survey concluded that the UK market is immature but most market participants believe there is a significant opportunity for third party litigation funding. The key drivers of the market are thought to be changing legal precedent, increasing legal costs and improving levels of awareness of such funding. Competition within the market is evolving, with a range of players and business models apparent. The London litigation market is said to be attractive to funders because of its sophistication and the relative speed with which cases are brought to a conclusion (thereby reducing the pay-back period for funders).”
 
In 2009, beyond growth in the UK, Hodges et al identified Austria, Germany, Ireland and the Netherlands as European jurisdictions in which third-party litigation funding is developing, citing a fee of 25-40% of the recovery
, which is not at all dissimilar from Australian litigation funders’ typical commissions.

And yet, Tony Guise, of costs specialists Guise, maintained in that same year that awareness of third-party litigation funding among the legal profession remained ‘pretty poor’.
 This appears to be a common motif; as Selvyn Seidel, Chairman of the US funder Burford Group, put it, “The industry’s biggest enemy is the lack of awareness.”

Similarly, even at February of this year, Gavin Foggo and Molly Ahmed of Fox Williams, reiterate that “awareness on the part of lawyers and the business community is vital for third-party funding to take off in the UK and US, as it has done in Australia.”

The litigation funder Calunius, has made the following claims in a memorandum for a Roundtable on Third Party Funding of International Arbitration on July 2011.

The UK and certainly continental Europe can be considered more grown up about funding of large commercial disputes than the US. Germany, Europe’s largest economy, has enjoyed an active and mature funding market for more than 10 years, which makes it – together with Australia - one of the world’s early movers in this respect. Since about 2007 the UK has embraced litigation funding for commercial disputes also outside the insolvency arena, where the early activities in the market took place. Politically litigation funding is considered to be a ‘good thing’ in these jurisdictions through which access to justice is improved. The hostilities that appear to have taken place in the US towards litigation funding have not occurred in Europe. 

A key difference between the common law countries and the civil law countries is that the ancient doctrine of champerty and maintenance that occasionally still plagues the industry in the common law world does not exist in the civil law countries, which is one of the reasons why a balanced market was able to grow in Europe before this happened in the US. There are of course other limitations to what a funder can and cannot do, but these are largely to do with commercial terms in the context of protecting consumers; consumers are almost certainly never going to be party to an arbitration.

IMF’s Wayne Attrill also provides some interesting remarks regarding the third-party litigation funding market in the UK, as compared to in the US and Australia:

“There’s a surprising amount of interest coming out of the US for litigation funding given that they have such a well-developed contingency fees system and lawyers are quite happy to run cases on a contingency basis,’ reports Attrill. He compares this to the UK where he detects ‘a degree of conservatism in the market’. UK industry itself is small and there is a limit to how much the relatively small number of funders can achieve in terms of publicising their products and increasing general awareness.’ Funded litigation ‘rarely makes the headlines in England’, he says. ‘Here in Australia almost every week you will find multiple references to our funded cases in the Australian media.’

In early 2010, there was media speculation that “Europe, and particularly the UK, is gaining credibility as a TPF market”
 with Juridica announcing that it “is getting serious about the UK and earmarked $50 million for local projects.”
 On the other hand, the US Burford Group, despite having attracted £35 million from UK institutional investors when it successfully floated on the London Stock Exchange’s Alternative Investment market the previous October, declared that “it had no immediate plans to fund domestic UK cases, [as for] now, the US is simply a far more dynamic and lucrative market.”
 Burford Group Chairman, Selvyn Seidel, went on to note that:

“The UK and Europe are very focused on trying to resolve things outside the courts whereas the US is a very court-orientated country with far more litigation than any country in the world, with cases that are much vaster and complex than anywhere else with much larger damages.”

This seems to be particularly true of Germany:

“The German model has predictable costs for virtually all cost items (court costs, lawyers’ fees, and to a great extent for witness and expert costs). It works particularly well for simple, lower value claims. It is, however, significant that it is less effective for more complex cases, and it is notable that larger commercial cases tend to use arbitration, within which greater access to documentary evidence can apply or be ordered by the arbitrator.”

Hodges et al also note that “a recent German reform requires mandatory mediation in some cases before court proceedings can be triggered.”
 However, European third-party ‘litigation’ funders appear to have responded to these market demands by providing funding not just for litigation, but also for arbitration and mediation, with HLF, Therium, Calunius and CLFL funding arbitration, Juridica international arbitration only, and APF arbitration, as well as mediation.

Another area in which third-party litigation funding has potential to grow is in the arena of regulating anti-competitive behaviour in Europe. “The European Commission encourages individuals to pursue damages for breaches of competition law, as demonstrated in its white paper on compensating consumer and business victims for breaches of competition rules.”
 Siemens AG observes that “investors have discovered the “European market” and are working autonomously across the national borders of the Member States, especially in the field of antitrust law.”
 As noted above, this category of case falls directly within the purview of CFI’s principal business.

While Australia has led the world in terms of being the first jurisdiction to develop a robust third party litigation funding market, with a history dating back some 20 years
, as we showed in Part one of the report, it is still too early to say it is commonplace, especially to the extent it constitutes less than 0.1% of the overall civil litigation market by volume per annum in Australia.  In the UK, again it would seem inappropriate to describe TPLF as commonplace for the same reason.
 While the European market for third-party litigation funding appears to be still in its infancy. We outline a number of reasons why there are differences between countries in TPLF, focusing on the evolution of legal rules, but more work is required to both measure TPLF and assess its determinants. A key feature holding back the further growth and evolution in common law countries may be uncertainty as to the ongoing residual role of the common law doctrines of maintenance and champerty, and lack of certainty about what if any regulation may replace them.
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