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their jobs) and are better off. Those who cannot justify the higher wages on pro
ductivity grounds will lose their jobs (or not be hired). Thus, it appears the result 
(surplus of women workers) is the same regardless of whether lower wages for 
women is due to sexism or for productivity reasons. 

2. Institutional Discrimination. Another type of discrimination is institu
tional demand-based discrimination in which the structure of the job makes it 
difficult or impossible for certain groups of individuals to succeed. Consider the 
policies of colleges and universities. To succeed as a professor, university adminis
trator, or other professional in the academic market, one must devote an enor
mous amount of effort during one's twenties and thirties, while these years are 
precisely the years when given genetics and culture, many women have major 
family responsibilities that make it difficult to succeed in the academic market. 
Thus, one can argue that women face institutional demand-based discrimination 
in universities. Academic institutions could change their job settings by increas
ing the number of positions at universities that are designed for high-level part
time work, thus making it easier for women to advance. Of course, one might 
also argue that it is the supply side institutions where the discrimination occurs, 
because in relationships, women get more child rearing responsibilities than men. 
For instance, when parents have a sick child, someone must stay home and in the 
majority of relationships, the woman, not the man, stays home and jeopardizes 
her advancement. In general, it is important to recognize that discrimination can 
be deeply embedded in institutions and that the lack of direct discriminatory ac
tions does not necessarily mean that discrimination does not exist. 

4. Employment At Will 

Traditionally, employment contracts in the United States are negotiated be
tween individual employers and employees. Third parties, such as governments 
or unions, were not involved in these contractual relationships. The growth of an 
industrialized economy and the welfare state have altered these traditional indi
vidualistic values. These alterations, especially striking in the areas of unioniza
tion and employment discrimination, are also evident in even the simplest em
ployment relationships. Although many areas of the employment relation have 
become inundated with federal and state regulations, the duration of the contract 
between the parties has, until recently, avoided alteration by either the judicial 
decree or legislation. That is, the employment contract is typically governed by 
contract law. 

The freedom of contract philosophy underlying the common law of contracts 
applies to employment contracts. With respect to the duration of a contract, the 
laissez-faire approach means that the common law will enforce any contract 
length that is reasonable. Moreover, the Thirteenth Amendment of the Constitu
tion prohibits involuntary servitude and thus prevents the enforcement by em
ployers of contracts that amount to slavery. This effectively means that employ
ees are always free to quit a job. The other side of this approach is that contracts 
that fail to specify a duration for the relationship are deemed to be at the will of 
either party. That is, employees are free to quit at anytime; and employers are 
free to fire at anytime. It does not matter whether the employer's motives in the 
firing are justified or not. This is the essence of the employment-at-will doctrine. 
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From 1973 until August 1983 William A. Kumpf was the president and chief 
executive officer of Lincoln National Sales Corp. of Wisconsin (Lincoln Wiscon
si~). He owned 20% of Lincoln Wisconsin's stock. Lincoln National Sales Corp. 
(Lmcoln Sales) owned the other 80% of the stock, and two of the three members 
of Lincoln Wisconsin's board of directors were employees of Lincoln Sales. Lin
coln Sales is in turn a subsidiary of Lincoln National Life Insurance Co. (Lincoln 
L1fe). Lmcoln Sales 1s the marketing arm of Lincoln Life; Lincoln Wisconsin was 
the Wisconsin agency of Lincoln Sales. 

In .April 1981 Orin A. Steinhaus became an executive vice-president of Lin
coln L1fe.' leavmg a post as head of Lincoln's sales agency in Columbus, Ohio. 
~h~ pres1dent ?f Lmcoln Life gave Steinhaus and other emp.loyees the task of re
VIsmg the firm s sales structure, whtch was losmg money. Lmcoln Life closed 25 
sales agencies and decided to consolidate others. In August 1983 Steinhaus de
Cided to consohdate five midwestern sales agencies into a single agency. (Doubt
less ot~er officers of Lmcoln Life concurred in these decisions, but for simplicity 
we wnte as 1f Stemhaus made all decisions himself.) He instructed Lincoln Sales's 
directors on t.he board of Lincoln Wisconsin to approve a merger of Lincoln Wis
consm mto Lmcoln Chicago Corp. (Lincoln Chicago); Lincoln Wisconsin's board 
approved the merger by a vote of two to one, over Kumpf's dissent. Lincoln Wis
consin disappeared, and so did Kumpf's job. This litigation is the residue. 

The district court dismissed most of Kumpf's claims for relief but sent to the 
jw~y a claim that Steinhaus and the Lincoln corporations tortiously interfered 
With the employment contract between Kumpf and Lincoln Wisconsin. Kumpf 
was an employee at w1ll, but even at-will employment is contractual and there
fore potentially the basis of a tort action. Mendelson v. Blatz Brewing Co., 9 Wis. 
2d 487, 101 N.W.2d 805 (1960). Kumpf was fired by Lincoln Wisconsin and 
Lincoln Wisconsin cannot "interfere" with its own employment relations'. But 
because Lmcoln Sales owned only 80% of Lincoln Wisconsin's stock, Kumpf ar
gued that other parnc1pants m the Lincoln family of firms could not intervene. 

. !he defendants maintain that their interference with Kumpf's contract was 
pnvdeged because 1t took place in the course of business. Kumpf replied that it 
was not pnvdeged because it was done with an improper motive. Afte·r the reor
gan!zation, Steinhaus became president of Lincoln Chicago. In the insurance 
busmess the head of an agency receives a percentage of the agency's revenue. In
come that used to go to Kumpf now went to Steinhaus, and the reorganization 
mcreased S~emhaus's total income. Kumpf argued that Steinhaus engineered the 
reorgamzatwn to advance his personal interests, and that this defeats the claim 
of privilege. 

Kumpf asked the judge to instruct the jury that if the defendants' acts were 
"b~sed-even in part-upon personal considerations, malice or ill will" then 
the1r acts were not privileged. Kumpf later proposed an instruction that would 
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make privilege turn on "predominant" motivation. The district court, however, 
told the jury that "if you find that the actions of the defendants were motivated 
solely by a desire for revenge, ill will or malice, or in the case of the defendant 
Orin Steinhaus, solely by personal considerations, then you may find the1r ac
tions improper." The jury returned a verdict for the defendants, and Kumpf at
tacks the "sole motive" instruction. 

The Supreme Court of Wisconsin has dealt twice with related questions of priv
ilege, and its position on whether mixed proper and improper motives defeat the 
privilege is unclear. Mendelson, the first case,_ quoted With apparent favor from _a 
federal decision adopting the rule that any legmmate motive will support the prlVI
lege. 101 N.W.2d at 808, quoting from Tye v. Finkelstein, 160 F. Supp. 6?6, 66~ ~D. 
Mass. 1958). But it also described, with apparently equal favor, an earl1er decision 
said to establish that "malice is supplied when the act of procuring the discharge is 
done with an improper motive." The most recent case says that it is sufficient "to al
lege that the act of procuring a breach of contract was done with an improper mo
tive." Lorenz v. Dreske, 62 Wis. 2d 273, 287, 214 N.W.2d 753 (1974). Kumpf has 
asked us to certify to the Supreme Court of Wisconsin the question whether mixed 
proper and improper motives undercut the privilege. If we thought the case tllrn~d 
on this, certification would be an attractive route. But the case does not turn on this. 

Malice, ill will, and the like mean, in Wisconsin, an intent to act without jus
tification. So the initial question is whether Kumpf has identified an unsupport
able consideration that led to his dismissal. The only one Kumpf presses on us is 
Steinhaus's self-interest (Kumpf calls it "greed"). The defendants asked the dis
trict court to dismiss the case at the close of Kumpf's evidence on the ground that 
Steinhaus's financial motivations were proper, and therefore the acts were privi
leged. The district judge allowed the jury to render a decision. When denying 
Kumpf's motion for a new trial, however, the judge remarked that "even had the 
predominant instruction been granted, ... the jury would have had no other alter
native than to find for the defendant." This is a ground on wh1ch we may affirm 
the judgment, see, and we think the defendants have a compelling argument. 

The basis of the privilege in question is the economic relations among the 
Lincoln family of corporations. The managers of the firm at the apex of the 
structure have an obligation to manage the whole structure in the interests of in
vestors. Kumpf and Lincoln Wisconsin knew that when they started-when 
Kumpf took the risks associated with owning 20% of the stock, and holding one 
of three seats on the board, in a subsidiary of Lincoln Life. The superior man
agers in such a structure try to serve the interests of investors and other partici
pants as a whole, and these interest will not always be congruent With the mter
ests of managers of subsidiaries. Corporate reorganizations may reduce the cos:s 
of operation and put the structure in the hands of better managers, though th1s 
may be costly to existing managers. 

If Kumpf had directly challenged the wisdom of a business decision of the 
managers of Lincoln Life, he would have been rebuffed with a reference to the 
business judgment doctrine-a rule of law that insulates business decisions from 
most forms of review. Courts recognize that managers have both better informa
tion and better incentives than they. The press of market forces-managers at 
Lincoln Life must continually attract new employees and capital, which they can
not do if they exploit existing participants or perform poorly-will more effec-
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tively serve the interests of all participants than will an error-prone judicial 
process. See Joy v. North, 692 F.2d 880, 885-87 (2d Cir. 1982), cert. denied, 460 
U.S. 1051 (1983); Daniel R. Fischel, The Business Judgment Rule and the Trans
Union Case, 40 Bus. Law. 1437, 1439-43 (1985). 

The privilege to manage corporate affairs is reinforced by the rationale of 
employment at will. Kumpf had no tenure of office. The lack of job security gave 
him a keen motive to do well. Security of position may diminish that incentive. 
See Richard A. Epstein, In Defense of the Contract at Will, 51 U. Chi. L. Rev. 
947 (1984). Employment at will, like the business judgment doctrine, also keeps 
debates about business matters out of the hands of courts. People who enter a 
contract without a fixed term know there is some prospect that their business 
partners may try to take advantage of them or simply make a blunder in deciding 
whether to continue the relationship. Yet people's concern for their reputation 
and their ability to make other advantageous contracts in the future leads them 
to try to avoid both mistakes and opportunistic conduct. Contracting parties 
may sensibly decide that it is better to tolerate the risk of error-to leave correc
tion to private arrangements-than to create a contractual right to stay in office 
in the absence of a "good" reason. The reason for a business decision may be 
hard to prove, and the costs of proof plus the risk of mistaken findings of breach 
may reduce the productivity of the employment relation. 

Many people have concluded otherwise; contracts terminable only for cause are 
common. But in Wisconsin, courts enforce whichever solution the parties select. A 
contract at will may be terminated for any reason (inc! uding bad faith) or no reason, 
without judicial review; the only exception is a termination that violates "a funda
mental and well-defined public policy as evidenced by existing law." ... Greed -the 
motive Kumpf attributes to Steinhaus-does not violate a "fundamental and well
defined public policy" of Wisconsin. Greed is the foundation of much economic ac
tivity, and Adam Smith told us that each person's pursuit of his own interests drives 
the economic system to produce more and better goods and services for all. "It is 
not from the benevolence of the butcher, the brewer, or the baker, that we expect 
our dinner, but from their regard to their own interest. We address ourselves, not to 
their humanity but to their self-love, and never talk to them of our own necessities 
but oftheir advantages." The Wealth of Nations 14 (1776; Modern Library ed.). 

The reasons that led Wisconsin to hold in Brockmeyer that it is "unnecessary 
and unwarranted for the courts to become arbiters of any termination that may 
have a tinge of bad faith attached" (335 N.W.2d at 838) also establish that greed 
is not the sort of prohibited motive that will support Kumpf's tort action. In 
Mendelson the court stated that majority shareholders possess a privilege "to 
take whatever action they deem advisable to further the interests of the corpora
tion." 101 N.W.2d at 808. The court then quoted with approval from a text stat
ing that a person enjoys no privilege "if his object is to put pressure upon the 
plaintiff and coerce him into complying with the defendant's wishes in some col
lateral matter." 

If Steinhaus got rid of Kumpf because Kumpf would not marry Steinhaus's 
daughter, that would have been pressure in a "collateral matter." It is quite an
other thing to say that a jury must determine whether Steinhaus installed himself 
as head of Lincoln Chicago "predominantly" because he thought that would be 
good for Lincoln Life or "predominantly" because Steinhaus would enjoy the 
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extra income. The decision to consolidate agencies and change managers is not 
"collateral" to the business of Lincoln Life, and the rationale of the business 
judgment rule interdicts any attempt to look behind the decision to determine 
whether Steinhaus is an astute manager. 

Often corporations choose to align the interests of investors and managers 
by giving the managers a share of the firm's revenue or profits. Commissions, the 
ownership of stock or options, and bonuses all make managers and investors do 
well or poorly together. Lincoln Life chose to give managers a financial stake in 
each agency's revenues. Steinhaus was privileged to act with that incentive in 
mind. Suppose a major auto manufacturer decides to pay its chief executive offi
cer $1 per year plus a percentage of the firm's profit. The officer then closes an 
unprofitable subsidiary (owned 80% by the firm), discharging its employees. 
Under Kumpf's theory any of the employees would be entitled to recover from 
the executive if the jury should estimate that in the executive's mind making 
money for himself predominated over making money for the firm. Yet since the 
two are the same thing, that would be a bootless investigation, and one with 
great potential to stifle the executive's vigorous pursuit of the firm's best interests. 
We do not think this is the law in Wisconsin or anywhere else. 

Kumpf presents one last argument. He asked the judge to charge the jury 
that it should consider "recognized ethical codes or standards for a particular 
area of business activity" and "concepts of fair play" in deciding whether the de
fendants' acts were privileged. This "business ethics" instruction, Kumpf con
tends, would have allowed the jury to supplement the rules of tort and contract 
with "'the rules of the game'" in business. Although language of this sort ap
pears in the Restatement (Second) of Torts § 767 comment j at p. 37 (1979), it 
was not designed to be given to a jury. It would leave the jury at sea, free to im
pose a brand of ethics for which people may not have bargained. No case in Wis
consin has required an instruction even remotely like this one .... 

The "rules of the game" are important in deciding what sorts of acts are 
privileged. If Lincoln Life had assured Kumpf that his agency would not be oblit
erated without his being given an opportunity to take a new job within the firm, 
that might cast a different light on his claim for interference with contract. But 
Kumpf does not say that he received such assurance or that any other understood 
"rule" has been breached. He therefore had to be content with the rules reflected 
in the definition of privileged acts. 

The contention that businesses should be more considerate of their officers 
should be addressed to the businesses and to legislatures. Some firms will de
velop reputations for kind treatment of executives, some will be ruthless. Some 
will seek to treat executives well but find that the exigencies of competition frus
trate their plans. The rule of this game is that Kumpf was an employee at will 
and had no right to stay on if his board wanted him gone. His board was domi
nated by people who answered to Lincoln Sales, which answered to Lincoln 
Life. Kumpf did not bargain for legal rights against Lincoln Life, and the judge 
properly declined to allow the jury to convert moral and ethical claims into 
legal duties. 

AFFIRMED. 
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Notes and Questions 

1. Employer's Reputation. In many instances, employers are prevented from 
abusing the discretion of the employment-at-will doctrine because market forces 
constrain arbitrary behavior. Consider the following proposition. An employer 
who develops a reputation for unjustly firing her employees will have a difficult 
time attracting good employees. Employees who take the risk of working for such 
an employer are usually being compensated in the form of higher wages. This 
proposition may not be immediately obvious. The initial reaction is that such an 
employer would be unlikely to offer higher wages to her employees. Those em
ployees who have their choice of where they want to work will not choose to 
work for this employer; instead, they will work for other employers who are not 
as prone to fire employees without cause. This will leave our "firing" employer 
w1th a choiCe of employees who are unable to find jobs with other employers at a 
comparable wage. Accordingly, the lower quality employees are paid higher wages 
to work m the JOb where they have a greater likelihood of being fired. Thus, our 
hypothetical employer pays higher wages not out of choice, but through the nat
ural selection process from the available pool of employees choosing where they 
want to work. Of course, this analysis does not apply to all employment situa
tions, but it does serve to point out that businesses do not exercise their right to 
fire at will lightly. 

. 2. Employees' Incentives: Just as the market creates a barrier to an employer 
finng employees at wlil, the market consequences of employment-at-will limits the 
ability of employees quitting at will. A worker whose employment record indi
cates that the individual cannot hold a job will have a difficult time finding em
ployment. That 1s, exercising your right to quit is not free. In summary, the free 
contracting philosophy underlying the employment-at-will doctrine does not mean 
that labor markets are characterized by random behavior or very short-term con
tracts. 

3. Decline of Employment at Will: In recent years, state courts have been 
moving away from a "strict" application of the employment-at-will doctrine. Re
cent opinions have limited the "at will" doctrine through an extension of con
tract law doctrine and an implied "good faith" contract term that prevents termi
nation without cause. This approach limits the discharge of employees for 
mahcwus purposes such as resisting sexual advances or to avoid paying an em
ployee commissions earned, but not vested. Other cases alter the doctrine on the 
grounds that the employee's firing violated some "public policy," such as dis
charge for serving jury duty or filing a complaint with a regulatory agency. Al
most one-half of the states have modified the doctrine in some manner. The typi
cal justification for judicial or statutory modification of the employment-at-will 
doctrine is that society has become more complex and thus complex legal rules 
are necessary to deal with complicated interdependencies. Such a conclusion, 
however, does not necessarily follow. For example, it seems just as plausible that 
s1mple rules are more appropriate for dealing with complex fact patterns. In gen
eral, the more complicated the facts and the more "sophisticated" the legal rule, 
then the less likely that contracting parties will understand the legal conse
quences of their actions and the less likely that the bargain will encompass all 
foreseeable consequences. The abandonment of a simple rule like the employ-
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ment-at-will doctrine is as likely to frustrate peoples' expectations as it is to facil
itate their realization. 

C. Employees' Behavior: 
The Supply of Labor 

An individual's decision to enter the job market reflects his or her tradeoff of 
the benefits of work against the opportunity costs of work. Costs of work in
clude opportunity costs and direct costs. The opportunity costs of work might in
clude foregone leisure or educational opportunities, time away from young chil
dren, or lost welfare payments. Direct costs include commuting expenses, 
additional clothes, child care expenses, etc. Individuals choose to work when 
their personal evaluation determines that the benefits are greater than the costs. 

Once the decision to work has been made, the employee must decide how 
much work to engage in. Conceptually, at higher wages, individuals are willing 
to supply more labor. The market supply of labor is obtained by horizontally 
summing the supply curves of individual workers. As the wage rate rises, a larger 
quantity of labor is supplied. Supply of labor to any particular occupation thus 
follows the familiar law of supply. 

1. Human Capital Investments 

Much of the supply and demand analysis of labor markets emphasizes the ef
fects of current wages, employee benefits, and psychic income on worker deci
sions. Many labor supply choices, however, require substantial initial investment 
on the part of the worker. These investments, by definition, entail an initial cost 
that one hopes to recover over some period of time. Thus, for many labor supply 
decisions, current wages and working conditions are not the only decision vari
ables. Understanding these decisions requires developing a framework that incor
porates investment behavior. 

Workers undertake three major kinds of labor market investments: education 
and training, migration, and search for new jobs. All three investments involve 
an initial cost, and all three are made in the hope and expectation that the invest
ment will pay off well into the future. To emphasize the essential similarity of 
these investments to other kinds of investments, economists refer to them as in
vestments in human capital. The knowledge and skills a worker has, which come 
from education and training, including the training that experience yields, gener
ate a stock of productive capital. However, the value of this amount of produc
tive capital is derived from how much these skills can earn in the labor market. 
Job search and migration are activities that increase the value of one's human 
capital by increasing the price or wage received from a given stock of skills. Ex
pected returns on human capital investments are a higher level of earnings, 
greater job satisfaction over one's lifetime, and a greater appreciation of leisure 
activities and interests. 
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Generally speaking, human capital investment expenditures can be divided 
into three categories: ( 1) out-of-pocket, or direct expenses, including tuition and 
books, moving expenses and gasoline (education, migration, and job search, re
spectively); (2) foregone earnings are another source of cost because during the 
investment period it is usually impossible to work, at least not full time; and (3) 
psychic losses are incurred because education is difficult, because job search is te
dious and nerve-racking, and because migration means saying goodbye to old 
friends. 

Gaining human capital requires an investment period, such as three years in law 
school. This investment involves a large opportunity cost. A law student loses the 
next best alternative when attending law school. For many law students, the lost 
opportunity is the income they would have earned if they had been working in a job 
commensurate with their college education. Figure VIII-9 portrays a simplified ver
sion of two alternative lifetime income streams for an individual. After graduating 
from college at age 22, individuals have a choice-they may enter the labor market 
immediately and earn Earnings Stream A from that time until retirement at age 65. 
This income stream should rise through the years as the individual acquires job re
lated skills. On the other hand, some individuals may decide to go to law school. 
From age 22 to 25, they do not earn steady full-time income. The opportunity cost 
of going to law school-that is, the income that individuals forego by choosing not 
to work- is represented by the shaded area above the horizontal axis between ages 
22 and 25. In addition, they must pay the direct costs of college, tuition, books, and 
so on. The shaded area below the horizontal axis, between ages 22 and 25, repre
sents the direct costs of law school, conceptually a negative income. The total costs 
of going to law school is rhe sum of both the opportunity cost and the direct costs 
of college. After graduation, these individuals enter the labor market at Earnings 
Stream B. The shaded area between the earnings streams indicates the gross benefits 

Figure VIII-9 Investing in Human Capital: 
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of their human capital investment-their starting pay at age 25, after completing 
law school, is higher than it would have been had they not gone to law school. Yet, 
in order for the human capital investment to make financial sense, Earnings Stream 
B must offset the three years of negative income. If the deciding factor is money, 
then the individual determines the relative values of the two income streams and 
chooses the higher one. One method of doing so is to compare areas c

0 
and cd, the 

investment period, with area b. Areas C
0 

and cd represents the total cost of going to 
law school, the direct cost plus the lost income. Area b represents the benefits of 
going to law school. It is the income earned with a law degree. If area b is greater 
than areas C

0 
and cd, then it pays to go to college. Of course, the values of C

0
, cd and 

b must be discounted to present value as is the case for any investment. 

SIMONS, Judge. 

O'Brien v. O'Brien 
Court of Appeals of New York 

498 N.Y.S.2d 743 (1985) 

In this divorce action, the parties' only asset of any consequence is the hus
band's newly acquired license to practice medicine. The principal issue presented 
is whether that license, acquired during their marriage, is marital property sub
ject to equitable distribution under Domestic Relations Law § 236(B){5). 
Supreme Court held that it was and accordingly made a distributive award in de
fendant's favor. It also granted defendant maintenance arrears, expert witness 
fees and attorneys' fees. On appeal to the Appellate Division, a majority of that 
court held that plaintiff's medical license is not marital property and that defen
dant was not entitled to an award for the expert witness fees. It modified the 
judgment and remitted the case to Supreme Court for further proceedings, specif
ically for a determination of maintenance and a rehabilitative award. The matter 
is before us by leave of the Appellate Division. 

We now hold that plaintiff's medical license constitutes "marital property" 
within the meaning of Domestic Relations Law § 236(B){1)(c) and that it is 
therefore subject to equitable distribution pursuant to subdivision 5 of that part. 
That being so, the Appellate Division erred in denying a fee, as a matter of law, 
to defendant's expert witness who evaluated the license. 

Plaintiff and defendant married on April 3, 1971. At the time both were em
ployed as teachers at the same private school. Defendant had a bachelor's degree 
and a temporary teaching certificate but required 18 months of postgraduate 
classes at an approximate cost of $3,000, excluding living expenses, to obtain per
manent certification in New York. She claimed, and the trial court found, that she 
had relinquished the opportunity to obtain permanent certification while plaintiff 
pursued his education. At the time of the marriage, plaintiff had completed only 
three and one-half years of college but shortly afterward he returned to school at 
night to earn his bachelor's degree and to complete sufficient premedical courses to 
enter medical school. In September 1973 the parties moved to Guadalajara, Mex
ico, where plaintiff became a full-time medical student. While he pursued his stud-
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ies defendant held several teaching and tutorial positions and contributed her earn
ings to their joint expenses. The parties returned to New York in December 1976 
so that plaintiff could complete the last two semesters of medical school and in
ternship training here. After they returned, defendant resumed her former teaching 
position and she remained in it at the time this action was commenced. Plaintiff 
was licensed to practice medicine in October 1980. He commenced this action for 
divorce two months later. At the time of trial, he was a resident in general surgery. 

During the marriage both parties contributed to paying the living and educa
tional expenses and they received additional help from both of their families. They 
disagreed on the amounts of their respective contributions but it is undisputed that 
in addition to performing household work and managing the family finances defen
dant was gainfully employed throughout the marriage, that she contributed all of 
her earnings to their living and educational expenses and that her financial contri
butions exceeded those of plaintiff. The trial court found that she had contributed 
76% of the parties' income exclusive of a $10,000 student loan obtained by defen
dant. Finding that plaintiff's medical degree and license are marital property, the 
court received evidence of its value and ordered a distributive award to defendant. 

Defendant presented expert testimony that the present value of plaintiff's 
medical license was $4 72,000. Her expert testified that he arrived at this figure 
by comparing the average income of a college graduate and that of a general sur
geon between 1985, when plaintiff's residency would end, and 2012, when he 
would reach age 65. After considering Federal income taxes, an inflation rate of 
10% and a real interest rate of 3% he capitalized the difference in average earn
ings and reduced the amount to present value. He also gave his opinion that the 
present value of defendant's contribution to plaintiff's medical education was 
$103,390. Plaintiff offered no expert testimony on the subject. 

The court, after considering the life-style that plaintiff would enjoy from the 
enhanced earning potential his medical license would bring and defendant's con
tributions and efforts toward attainment of it, made a distributive award to her 
of $188,800, representing 40% of the value of the license, and ordered it paid in 
11 annual installments of various amounts beginning November 1, 1982 and 
ending November 1, 1992. The court also directed plaintiff to maintain a life in
surance policy on his life for defendant's benefit for the unpaid balance of the 
award and it ordered plaintiff to pay defendant's counsel fees of $7,000 and her 
expert witness fee of $1,000. It did not award defendant maintenance. 

II 

The Equitable Distribution Law contemplates only two classes of property: 
marital property and separate property (Domestic Relations Law § 236[B)[1] [c], 
[d] ). The former, which is subject to equitable distribution, is defined broadly as 
"all property acquired by either or both spouses during the marriage and before 
the execution of a separation agreement or the commencement of a matrimonial 
action, regardless of the form in which title is held " (Domestic Relations Law 
§ 236[B)[1J[c] [emphasis added]; see§ 236[B][5] [b], [c] ). Plaintiff does not con
tend that his license is excluded from distribution because it is separate property; 
rather, he claims that it is not property at all but represents a personal attainment 
in acquiring knowledge. He rests his argument on decisions in similar cases from 
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other jurisdictions and on his view that a license does not satisfy common-law 
concepts of property. Neither contention is controlling because decisions in other 
States rely principally on their own statutes, and the legislative history underlying 
them, and because the New York Legislature deliberately went beyond tradi
tional property concepts when it formulated the Equitable Distribution Law. In
stead, our statute recognizes that spouses have an equitable claim to things of 
value arising out of the marital relationship and classifies them as subject to dis
tribution by focusing on the marital status of the parties at the time of acquisi
tion. Those things acquired during marriage and subject to distribution have 
been classified as "marital property" although, as one commentator has ob
served, they hardly fall within the traditional property concepts because there is 
no common-law property interest remotely resembling marital property. "It is a 
statutory creature, is of no meaning whatsoever during the normal course of a 
marriage and arises full-grown, like Athena, upon the signing of a separation 
agreement or the commencement of a matrimonial action. [Thus] [i]t is hardly 
surprising, and not at all relevant, that traditional common law property con
cepts do not fit in parsing the meaning of 'marital property' " (Florescue, "Mar
ket Value", Professional Licenses and Marital Property: A Dilemma in Search of 
a Horn, 1982 N.Y.St.Bar Assn.Fam.L.Rev. 13 [Dec.] ). Having classified the 
"property" subject to distribution, the Legislature did not attempt to go further 
and define it but left it to the courts to determine what interests come within the 
terms of section 236(B)(1)(c). 

Section 236 provides that in making an equitable distribution of marital 
property, "the court shall consider: '' '' '' (6) any equitable claim to, interest in, 
or direct or indirect contribution made to the acquisition of such marital prop
erty by the party not having title, including joint efforts or expenditures and con
tributions and services as a spouse, parent, wage earner and homemaker, and to 
the career or career potential of the other party [and] * * '' (9) the impossibility 
or difficulty of evaluating any component asset or any interest in a business, cor
poration or profession" (Domestic Relations Law§ 236[B][5][d][6], [9] [empha
sis added] ). Where equitable distribution of marital property is appropriate but 
"the distribution of an interest in a business, corporation or profession would 
be contrary to law" the court shall make a distributive award in lieu of an ac
tual distribution of the property (Domestic Relations Law § 236[B][5][e] ). The 
words mean exactly what they say: that an interest in a profession or profes
sional career potentially is marital property which may be represented by direct 
or indirect contributions of the non-title-holding spouse, including financial 
contributions and nonfinancial contributions made by caring for the home and 
family. 

The history which preceded enactment of the statute confirms this interpreta
tion. Reform of section 236 was advocated because experience had proven that 
application of the traditional common-law title theory of property had caused in
equities upon dissolution of a marriage. The Legislature replaced the existing sys
tem with equitable distribution of marital property, an entirely new theory which 
considered all the circumstances of the case and of the respective parties to the 
marriage. Equitable distribution was based on the premise that a marriage is, 
among other things, an economic partnership to which both parties contribute as 
spouse, parent, wage earner or homemaker. Consistent with this purpose, and 
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implicit in the statutory scheme as a whole, is the view that upon dissolution of 
the marriage there should be a winding up of the parties' economic affairs and a 
severance of their economic ties by an equitable distribution of the marital assets. 
Thus, the concept of alimony, which often served as a means of lifetime support 
and dependence for one spouse upon the other long after the marriage was over, 
was replaced with the concept of maintenance which seeks to allow "the recipi
ent spouse an opportunity to achieve [economic] independence" 

The determination that a professional license is marital property is also con
sistent with the conceptual base upon which the statute rests. As this case demon
strates, few undertakings during a marriage better qualify as the type of joint ef
fort that the statute's economic partnership theory is intended to address than 
contributions toward one spouse's acquisition of a professional license. Working 
spouses are often required to contribute substantial income as wage earners, sac
rifice their own educational or career goals and opportunities for child rearing, 
perform the bulk of household duties and responsibilities and forego the acquisi
tion of marital assets that could have been accumulated if the professional spouse 
had been employed rather than occupied with the study and training necessary to 
acquire a professional license. In this case, nearly all of the parties' nine-year 
marriage was devoted to the acquisition of plaintiff's medical license and defen
dant played a major role in that project. She worked continuously during the 
marriage and contributed all of her earnings to their joint effort, she sacrificed 
her own educational and career opportunities, and she traveled with plaintiff to 
Mexico for three and one-half years while he attended medical school there. The 
Legislature has decided, by its explicit reference in the statute to the contribu
tions of one spouse to the other's profession or career (see, Domestic Relations 
Law§ 236[B][5][d][6], [9]; [e] ), that these contributions represent investments in 
the economic partnership of the marriage and that the product of the parties' 
joint efforts, the professional license, should be considered marital property. 

The majority at the Appellate Division held that the cited statutory provi
sions do not refer to the license held by a professional who has yet to establish a 
practice but only to a going professional practice (see, e.g., Arvantides v. Arvanti
des, 64 N.Y.2d 1033, 489 N.Y.S.2d 58, 478 N.E.2d 199; Litman v. Litman, 61 
N.Y.2d 918, 474 N.Y.S.2d 718, 463 N.E.2d 34). There is no reason in law or 
logic to restrict the plain language of the statute to existing practices, however, 
for it is of little consequence in making an award of marital property, except for 
the purpose of evaluation, whether the professional spouse has already estab
lished a practice or whether he or she has yet to do so. An established practice 
merely represents the exercise of the privileges conferred upon the professional 
spouse by the license and the income flowing from that practice represents the re
ceipt of the enhanced earning capacity that licensure allows. That being so, it 
would be unfair not to consider the license a marital asset. 

Plaintiff's principal argument, adopted by the majority below, is that a profes
sional license is not marital property because it does not fit within the traditional 
view of property as something which has an exchange value on the open market 
and is capable of sale, assignment or transfer. The position does not withstand 
analysis for at least two reasons. First, as we have observed, it ignores the fact that 
whether a professional license constitutes marital property is to be judged by the 
language of the statute which created this new species of property previously un
known at common law or under prior statutes. Thus, whether the license fits within 
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traditional property concepts is of no consequence. Second, it is an overstatement 
to assert that a professional license could not be considered property even outside 
the context of section 236(B). A professional license is a valuable property right, re
flected in the money, effort and lost opportunity for employment expended in its 
acquisition, and also in the enhanced earning capacity it affords its holder, which 
may not be revoked without due process of law. That a professional license has no 
market value is irrelevant. Obviously, a license may not be alienated as may other 
property and for that reason the working spouse's interest in it is limited. The Leg
islature has recognized that limitation, however, and has provided for an award in 
lieu of its actual distribution (see, Domestic Relations Law§ 236[B][5][e] ). 

. . . Limiting a working spouse to a maintenance award, either general or rehabil
itative, not only is contrary to the economic partnership concept underlying the 
statute but also retains the uncertain and inequitable economic ties of depen
dence that the Legislature sought to extinguish by equitable distribution. Mainte
nance is subject to termination upon the recipient's remarriage and a working 
spouse may never receive adequate consideration for his or her contribution and 
may even be penalized for the decision to remarry if that is the only method of 
compensating the contribution. As one court said so well, "[t]he function of eq
uitable distribution is to recognize that when a marriage ends, each of the 
spouses, based on the totality of the contributions made to it, has a stake in and 
right to a share of the marital assets accumulated while it endured, not because 
that share is needed, but because those assets represent the capital product of 
what was essentially a partnership entity." The Legislature stated its intention to 
eliminate such inequities by providing that a supporting spouse's "direct or indi
rect contribution" be recognized, considered and rewarded. 

Turning to the question of valuation, it has been suggested that even if a pro
fessional license is considered marital property, the working spouse is entitled 
only to reimbursement of his or her direct financial contributions ... Such a result 
is completely at odds with the statute's requirement that the court give full con
sideration to both direct and indirect contributions "made to the acquisition of 
such marital property by the party not having title, including joint efforts or ex
penditures and contributions and services as a spouse, parent, wage earner and 
homemaker" (Domestic Relations Law 236[B][5][d][6] [emphasis added]). If the 
license is marital property, then the working spouse is entitled to an equitable 
portion of it, not a return of funds advanced. Its value is the enhanced earning 
capacity it affords the holder and although fixing the present value of that en
hanced earning capacity may present problems, the problems are not insur
mountable. Certainly they are no more difficult than computing tort damages for 
wrongful death or diminished earning capacity resulting from injury and they 
differ only in degree from the problems presented when valuing a professional 
practice for purposes of a distributive award, something the courts have not hes
itated to do. The trial court retains the flexibility and discretion to structure the 
distributive award equitably, taking into consideration factors such as the work
ing spouse's need for immediate payment, the licensed spouse's current ability to 
pay and the income tax consequences of prolonging the period of payment and, 
once it has received evidence of the present value of the license and the working 
spouse's contributions toward its acquisition and considered the remaining fac
tors mandated by the statute (see, Domestic Relations Law § 236[B][5][d] 

,l 

LABOR MARKETS 537 

[1]-[10]), it may then make an appropriate distribution of the marital property 
including a distributive award for the professional license if such an award is 
warranted. When other marital assets are of sufficient value to provide for the 
supporting spouse's equitable portion of the marital property, including his or 
her contributions to the acquisition of the professional license, however, the 
court retains the discretion to distribute these other marital assets or to make a 
distributive award in lieu of an actual distribution of the value of the profes
sional spouse's license. 

MEYER, Judge (concurring) . 

I concur in Judge Simons' opinion but write separately to point up for con
sideration by the Legislature the potential for unfairness involved in distributive 
awards based upon a license of a professional still in training. 

An equity court normally has power to "change its decrees where there has 
been a change of circumstances." The implication of Domestic Relations Law 
§ 236(B)(9)(b), which deals with modification of an order or decree as to mainte
nance or child support, is, however, that a distributive award pursuant to section 
236(B)(5)(e), once made, is not subject to change. Yet a professional in training 
who is not finally committed to a career choice when the distributive award is 
made may be locked into a particular kind of practice simply because the mone
tary obligations imposed by the distributive award made on the basis of the trial 
judge's conclusion (prophecy may be a better word) as to what the career choice 
will be leaves him or her no alternative. 

The present case points up the problem. A medical license is but a step to
ward the practice ultimately engaged in by its holder, which follows after intern
ship, residency and, for particular specialties, board certification. Here it is 
undisputed that plaintiff was in a residency for general surgery at the time of the 
trial, but had the previous year done a residency in internal medicine. Defen
dant's expert based his opinion on the difference between the average income of 
a general surgeon and that of a college graduate of plaintiff's age and life ex
pectancy, which the trial judge utilized, impliedly finding that plaintiff would 
engage in a surgical practice despite plaintiff's testimony that he was dissatisfied 
with the general surgery program he was in and was attempting to return to the 
internal medicine training he had been in the previous year. The trial judge had 
the right, of course, to discredit that testimony, but the point is that equitable 
distribution was not intended to permit a judge to make a career decision for a 
licensed spouse still in training. Yet the degree of speculation involved in the 
award made is emphasized by the testimony of the expert on which it was 
based. Asked whether his assumptions and calculations were in any way specu
lative, he replied: "Yes. They're speculative to the extent of, will Dr. O'Brien 
practice medicine? Will Dr. O'Brien earn more or less than the average surgeon 
earns? Will Dr. O'Brien live to age sixty-five? Will Dr. O'Brien have a heart at
tack or will he be injured in an automobile accident? Will he be disabled? I 
mean, there is a degree of speculation. That speculative aspect is no more to be 
taken into account, cannot be taken into account, and it's a question, again, Mr. 
Emanuelli, not for the expert but for the courts to decide. It's not my function 
nor could it be." 
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The equitable distribution provisions of the Domestic Relations Law were in
tended to provide flexibility so that equity could be done. But if the assumption 
as to career choice on which a distributive award payable over a number of years 
is based turns out not to be the fact (as, for example, should a general surgery 
trainee accidentally lose the use of his hand), it should be possible for the court 
to revise the distributive award to conform to the fact. And there will be no un
fairness in so doing if either spouse can seek reconsideration, for the licensed 
spouse is more likely to seek reconsideration based on real, rather than imagined, 
cause if he or she knows that the nonlicensed spouse can seek not only reinstate
ment of the original award, but counsel fees in addition, should the purported 
circumstance on which a change is made turn out to have been feigned or to be 
illusory. 

* 

Notes and Questions 

1. The License as Marital Property: The O'Brien court decides that the hus
band's medical license is marital property subject to a distributive award. Is this 
consistent with the discussion of property rights as developed throughout this 
casebook? If so, is there a solution to the marital assets problem that is consistent 
with the Coase Theorem? Why does the court consider an award to Mrs. 
O'Brien equal to the dollar amount of her contributions during the marriage to 
be an inadequate form of compensation? Is such a conclusion consistent with 
economic theory? How does the O'Brien decision impact the incentives of mar
ried couples to invest in human capital? Couples considering marriage? Couples 
considering divorce? Are these "side-effects" justifiable on-balance? The concur
ring opinion expressing concern that decisions such as the one made in O'Brien 
may in effect force Dr. O'Brien to practice a particular type of medicine for the 
sole purpose of being able to pay the award to Mrs. O'Brien. Is this a justifiable 
concern? How does it balance with the need for judicial efficiency? 

2. Valuing the Homemaker's Services: The services performed by homemak
ers are not sold in the market place, but this does not imply they are not valu
able. For purposes of settling claims involving the wrongful death of a home
maker and often in cases in which property must be divided upon divorce, it is 
important to place a value on homemakers services. Three approaches can be 
taken in evaluating these services. One method is to estimate what the home
maker would have been able to earn if she or he had worked for pay-the op
portunity cost approach. Of course, many married women do not work for pay 
at all, which implies that they value the services they provide at home at more 
than their potential market earnings. Using the foregone wage to estimate the 
value of their services, thus, results in an underestimate. An estimate of the value 
of the typical homemaker's services using this approach comes to about $10,630 
per year in 1992 after taxes and work related expenses. The second method is to 
measure how much a homemaker's services would cost if they were to be pur
chased in the market place-the market prices approach. Thus, the market cost 
of child care, cleaning, cooking and other services are aggregated to form an 
overall estimate. The results of one careful study using this approach implied that 
the market value of services performed by a full time homemaker in a two adult 
family with two children under age six was $18,780 in 1992 dollars. The prob-
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!em with this method is that in cases m which market services are available but 
not purchased, the household must believe that such services are not worth their 
cost. For these households, the value assigned by the market prices approach 
overstates the value of the homemakers services. A third method is to treat 
homemakers as self-employed individuals who either increase hours at home if 
their marginal household productiviry exceeds their market wage, or to reduce 
hours at home if wage exceeds marginal household product (MHP)-the self
employment approach. If MHP exceeds W, even when hours for work for pay 
are zero, the homemaker works full time at home. If W exceeds MHP, even when 
working full time for pay, the person works full time outside the home. If the 
person is at home part of the time, and also works part time for pay, theory sug
gests that marginal household productivity, MHP, and W must be equal. Thus 
for those homemakers that work for pay part of the time, it can be inferred that 
the value of their marginal productiviry at home is equal to their net market 
wage. Using this wage as an estimate of their marginal household productiviry, it 
is possible to estimate a production function for their value of household ser
vices. Applying this production function to full time homemakers, it has been es
timated that the typical homemaker working exclusively in the home produces 
services worth, in 1992 terms, $24,530 to the family. Full time married home
makers with children under age six were estimated to provide services worth 
$32,630 in 1992. See generally, Carmel Ullman Chiswick, The Value of a House
wife's Time, Journal of Human Resources, 16, Summer 1982, 113-425. 

3. Severance Pay: An important economic function of alimony is to provide 
the spouse who remains at home with a form of severance pay or unemployment 
benefits. Where one of the marriage partners specializes in household production, 
any market skills that they may have developed prior to the decision to stay at 
home depreciate. As a result, the stay-at-home spouse loses prime employment 
possibilities should the present marriage dissolve. The next best alternative at this 
point may be to remarry and form a new household. Although some other kind of 
work could always be found in the marketplace, the skilled household producer 
forced to work as a waitress or file clerk is like the lawyer who, unable to find a 
legal job, becomes a process server. Thus, alimony pays the stay-at-home spouse 
unemployment rather than force them to find inefficient work in the marketplace. 

a. The Cobweb Model: Earnings Differences and 
the Demand for Education 

The demand for education is influenced by the differences in earnings made 
possible by an educational investment in human capital. However, the returns to 
education are themselves affected by the number of people who attend school. To 
obtain an overall picture of how enrollments and returns are interrelated, it is 
necessary to return briefly to our simple model of the labor market. 

Figure VIII-10 shows the labor market demand for, and supply of, law 
school graduates. The reason the supply curve for law school graduates slopes 
upward is that expected wages need to increases to attract applicants with pro
gressively higher opportuniry costs. If the earnings of law school graduates were 
to rise, more individuals would want to attend law school. If they were to rise 
still more, even more students would enroll in law school. If the demand for law 
school graduates were to shift outward, more graduates would be demanded at 
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Figure VIII-10 

The Labor Market for Lawyers 

Wage s 

w· 

D, 

N' Number of Lawyers 

any given wage, as illustrated by a shift in the demand curve from D1 to D2 • Be
cause it takes time to produce law school graduates, the number of lawyers ava!l
able in the short run does not shift dramatically from N9. As a result, the wages 
of law school graduates would rise from W0 to W1• This mcrease m wages of law 
school graduates would serve as an incentive for more people to anend law 
school and the number of law school graduates would nse. This increase in 
quantity supplied will drive down wages to W*. 

The adjustment of law school enrollments to change~ in the re,turns to educa
tion is not always smooth or rapid. The problem IS that If lawyers wages were to 
go up suddenly in 1997, the supplyof law school graduates would not be af
fected for three years, owing to the nme that It takes to complete school and ?e 
admined to the bar. Likewise, if lawyers' wages fall, many students enrolled m 
law school would understandably be reluctant to leave the field Immediately. 
They have already invested a lot of time and effort, and they pre~er to take their 
chances in law, rather than devote more time and money to learnmg a new field. 
The inability to respond immediately to changed market conditiOns can cause 
boom and bust cycles in the market for highly technical workers such as lawyers 
and engineers. Suppose the market for lawyers is in equilibrium, where the wage 
is W

0 
and the number of lawyers is N

0
, as shown m Figure _VIII-11. N~w assume 

that the demand curve for lawyers shifts from D0 to D1• Imnally, this mcrease m 
the demand for lawyers does not induce the supply of lawyers to incre~se beyond 
N

0
, because it takes a long time to become a lawyer once one has dec1ded to do 

so. Thus, while the increased demand for lawyers causes more people _to ~ec1de 
to enter the field, the number available for employment at the moment IS stili N9. 
These N

0 
lawyers, therefore, can currently obtain a wage of W1. In effect, there IS 

a vertical supply curve at N
0 

for a few years, until the supply of law school grad
uates increases. 

Now, WI' the current lawyers wage, is above w·, the new long run equilib
rium wage, caused by the intersection of D1 and 51• Market partlC!pants, how-
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Figure VIIJ-11 
The Labor Market for Lawyers: 

A Cobweb Model 

Wage 

w, . . . .............. ~-rl--i~+-+.{ 
w, 

w· 

N0 N2 N• N3 N 1 Number of 
Lawyers 

ever, are unaware of w·, observing only W
1

• If people assume that W
1 

is the new 
equilibrium wage, N 1 number of people will enter the legal profession. When 
these N1 graduate, there will be a surplus of lawyers. Remember that W

1 
is above 

long run equilibrium. With the number of lawyers now temporarily fixed at Nl' 
the wage falls to W2• This causes students and workers to shift out of law, but 
that effect will not be fully felt for a few years. In the meantime, note that W

2 
is 

below long run equilibrium, still at w·. Thus, when supply does adjust, it will 
adjust "too much"- all the way to N

2
• 

Then, there will be another shortage of lawyers, because after supply adjusts 
to N2, quantity demanded (N1) exceeds quantity supplied (N

2
) at a wage Wr 

This causes wages to rise to W3, and the cycle repeats itself. Over time, the 
swings become smaller and, eventually, equilibrium is reached. Because the ad
justment path in Figure VIII-11 looks somewhat like a cobweb, the adjustment 
process described above is sometimes called a Cobweb Model. Critical to cob
web models is the assumption that workers form myopic expectations about the 
future behavior of wages. In the preceding example, they first assume that W

1 
will prevail in the future, and ignore the possibility that the occupational choice 
decisions of others will, in three years, drive the wage below W

1
• Just how work

ers and other economic actors, such as investors and taxpayers, form expecta
tions about future wages or price levels is very important to the understanding of 
many key issues affecting the labor market. The simplest and most naive way to 
predict future wage levels is to assume that what is observed today will occur in 
the future. This naive assumption underlies the cobweb model. A more sophisti
cated way to form predictions about the future is with an adaptive expectations 
approach. Adaptive expectations form by setting future expected wages equal to 
a weighted average of current and past wages. While more weight may be given 



542 ECONOMIC ANALYSIS FOR LAWYERS 

to the current than past wages in forecasting future wage levels, changes in those 
levels, prior to the current period, are not ignored. Thus, it is likely that wage ex
pectations formed adaptively do not alternatively overshoot and undershoot the 
equilibrium wage as much as those formed using the naive approach. If adaptive 
expectations, however, also lead workers to first over predict, and then under 
predict the equilibrium wage, cobweb-like behavior of wages and labor supply 
will still be observed, although the fluctuations will be of a smaller magnitude if 
the predictions are closer to the mark than if they are made naively. 

Clearly, how people form expectations is an important and unsettled issue. In 
the case of lawyers, doctors, and engineers, periodic fluctuations that character
ize the cobweb model have been found. Whether these fluctuations are the result 
of naive expectations or not, the lesson to be learned from cobweb models 
should not be lost on government policy makers. When government policy mak
ers attempt to take an active role in dealing with labor shortages and surpluses, 
they must be aware that because supply adjustments are slow in highly technical 
markets, wages in those markets tend to over adjust. In other words, to the ex
tent possible, governmental predictions and market interventions should be 
based on rational expectations. For example, at the initial stages of a shortage, 
when wages are rising towards W" the government should be pointing out that 
W

1 
is likely to be above the long run equilibrium. Instead, if it attempts to meet 

the current shortage by subsidizing people already in that field, it will be encour
aging an even greater surplus later on. The moral of the story is that a complete 
knowledge of how markets work is necessary before one can be sure that govern
ment intervention will do more good than harm. 

2. Occupational Choice and Compensating 
Wage Differentials 

One of the major functions of the labor market is to provide the signals and 
the mechanisms by which workers seeking to maximize their utility can be 
matched to employers trying to maximize profits. Matching is a formidable task 
because workers have varying skills and preferences and because employers 
offer jobs that differ in skill content and working environment. The process of 
finding the worker-employer pairings that are best for each is truly one of trial 
and error, and whether the process is woefully deficient or reasonably satisfac
tory is a question implicitly underlying this analysis. The assumption that work
ers are attempting to maximize utility implies that they are interested in both 
the pecuniary and nonpecuniary aspect of their jobs. On the one hand, high 
compensation levels in an occupation, holding job tasks constant, attracts more 
workers to that occupation. Different occupations have different tasks and 
workers have different preferences concerning these duties. At a given level of 
pay, only a certain numbers of workers will be interested in a particular occupa
tion. If the level of pay rises, others will become attracted to it. On the other 
hand, it is clear that pay is not all that matters. Occupational tasks and how 
workers' preferences mesh with those tasks are critical elements in the matching 
process. 

If all jobs were exactly alike and located in the same place, an individual's 
decision about where to seek work would be relatively simple. He or she would 
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attempt to obtain a job where the compensation was highest. Any difference in 
compensation would cause workers to seek work with the highest paying em
ployers and avoid applying for work with the low paying ones. The high paying 
employers, havmg an abundance of applicants, might decide they were paying 
more than they had to in order to fill vacancies. The low paying employers 
would have to raise their wage offers in order to compete for workers. Ulti
mately, if the market worked without hindrance, the compensation paid to all 
employees would equalize. 

However, all jobs are not the same. Some jobs require much more education 
or training than others, some jobs are in clean modern offices, while others are in 
noisy, dusty and dangerous factories. Some permit the employee discretion over 
the hours or pace of work, while others allow less flexibility. Some employers 
offer more generous employee benefit packages than others, and different places 
of employment involve different commuting distances and neighborhood envi
ronments. The desire of workers to a void unpleasantness or risk should force 
employers offering unpleasant or risky jobs to pay higher wages than they would 
otherwise have to pay. In other words, in order to attract a work force, these em
ployers will have to pay higher wages to their workers-called a compensating 
wage differential-than firms that offer pleasant and safe jobs to comparable 
workers. This compensating wage differential serves two related socially desir
able goals. First, it serves a social need by giving people an incentive to voluntar
ily do dirty, dangerous or unpleasant work. Likewise, the existence of a compen
sating wage differential imposes a financial penalty on employers who have 
unfavorable working conditions. Second, at an individual level, it serves as a re
ward to workers who accept unpleasant jobs by paying them more than compa
rable workers in more pleasant jobs. 

Any society has a number of jobs that are unavoidably nasty or would be 
very costly to make safe and pleasant. Coal mining, deep sea diving, police 
work? and garbage collection are examples. There are essentially two ways to 
recruit the necessary labor for such jobs. One is to compel people to do these 
jobs. The military draft is the most obvious American example of forced labor. 
The second way is to induce people to do the jobs voluntarily. Most modern so
cieties rely mainly on incentives or compensating wage differentials to recruit 
labor to do unpleasant jobs voluntarily. Workers who mine coal, bolt steel 
beams together 50 stories off the ground, or agree to work at night do so be
cause compared to alternative jobs for which they could qualify, these jobs pay 
better. Night work, for example, could be stressful because it disrupts normal 
patterns of sleep and patterns of family interactions. However, employers often 
find it efficient to keep their plants and machines in operation around the clock. 
Results indicate that manufacturing production employees that work at night 
are paid about three percent more than they would have received if they worked 
during the day. 

Compensating wage differentials also serve as individual rewards by paying 
those who accept bad or arduous working conditions more than they would oth
erwise receive. Analogously, those who opt for more pleasant conditions have to 
buy them by accepting lower pay. For example, if a person makes $8.00 an hour 
with firm X, he or she is giving up the $8.50 per hour with the less pleasant con
ditions in firm Y. The better conditions are being bought in a very real sense for 
$0.50 per hour. Professors who claim that they are underpaid because they could 
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earn more money in the private business sector are mischaracterizing the reality 
of their job situation. In effect, they are gi~ing up that pay in order to consume 
the many perquisites that go along w1th bemg a umvers1ty professor. Thus, c?m
pensating wage differentials become the pnces at wh1ch good workmg condltlons 
can be purchased or bad ones sold to workers. Contrary to what IS commonly 
asserted, a monetary value can be attached to events or conditions with effects 
that are primarily psychological in nature. Compensanng wage d1fferennals pro
vide the key to the valuation of these nonpecumary aspects of employment. 

The predicted outcome of this theory of job choice is not that employees 
working under bad conditions receive more than those workmg under good con
ditions. The prediction is that holding worker charactensncs constant, ~mployees 
working under poor conditions receive higher wages than those workmg under 
more pleasant conditions. The characteristics that must be held constant mclude 
all the other things that influence wages: sk!lllevel, age, race, gender, umon sta
tus, region of the country, and so forth. The basic point is that observed wage 
differences across occupations may reflect differences m nonmonetary aspects of 
employment. There are many reasons for w~ge differences other than those 
caused by human capital investments. In add1t10n to the observatwn that wages 
will vary directly with the disagreeableness of the Job, several more reasons for 
wage differences have been identified: the more seasonable or megular the JOb, 
the higher the pay will be; jobs that require trusrworthmess w1ll carry a h1gher 
wage; jobs with greater risk to health w!ll have higher pay; Jobs that carry the 
possibility of tremendous success will have a lower wage; JObs w!ll vary by re-

gion. 

3. Occupational Licensing 
The public interest explanation for occupational lic~nsing is that protection 

of consumers from unlicensed competitors may be JUStified m order to allow a 
profession to upgrade the quality of services offered for sale in the marketplace. 
This upgrading is thought to occur from the 1mposltlon of h1gher educanonal 
standards on potential practitioners who wish to offer the1r serv1ces for sale. It IS 
argued that licensing is the most effective way to protect the pubhc from low 
quality professional services. 

An alternative, interest-group explanation is that professional_ associatio~s 
seek licensing to restrict entry into the profession, thereby decreasmg competi
tion and increasing earnings. Indeed, regulation may not be necessary to ach1eve 
the public interest goals because advertising and other market mechamsms
such as developing a reputation as an "honest lawyer" -could prov1de mfor
mation to consumers about the quality of unhcensed professwnals. Moreover, 
the existence of the licensing requirement might give consumers a false sense of 
protection when, in fact, the licensing is designed to restrict entry, not control 

quality. 
States license many professions- from morticians and barbers to doct~rs 

and lawyers. In addition, professional associations impose state-approved restric
tions on entry and conduct. Failure to conform to these reqmrements can result 
in legal action being instituted to stop an individual from engagmg m the unau

thorized practice. 

KELLY, Justice. 
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This case comes before the court pursuant to petitioner's request for review 
of a decision by the State Board of Law Examiners (Board) that petitioner would 
not be allowed to sit for the Minnesota State Bar examination because he had 
not graduated from an approved law school as required by Rule II(4)3 of the 
Supreme Court Rules for Admission to the Bar. We affirm. 

Petitioner, originally a Minnesota resident, is a 1977 graduate of Western State 
University College of Law (Western State), San Diego, California. Although not 
admitted to the University of Minnesota Law School, petitioner had the opportu
nity to attend a number of the 166 law schools accredited by the American Bar As
sociation (ABA). After one month at Marquette University Law School, petitioner 
decided to transfer to Western State Law School. Western State has never applied 
to the ABA for accreditation. It has been accredited both by the California Com
mittee of Bar Examiners and by the Western Association of Schools and Colleges. 

Prior to leaving Marquette petitioner had a conference with the Dean who 
advised him to remain at Marquette, partly because of its ABA-approved status. 
Nevertheless, petitioner decided to leave Marquette and enroll at Western State. 

In the fall of 1976, when petitioner was a senior student at Western State, he 
applied to the Board for permission to sit for the July, 1977, bar examination. 
The Board denied his application because he was not a graduate of an approved 
law school. According to the Rules for Admission to the Bar, an approved law 
school is one "that is provisionally or fully approved by the Section of Legal Ed
ucation for Admissions to the Bar of the American Bar Association." 

Thereafter, petitioner requested and was granted a formal hearing before the 
Board, pursuant to Rule X, Rules for Admission to the Bar. On March 11, 1977, 
after a full hearing, at which petitioner waived his right to appear, the Board 

3. Rule II delineates the general requirements for applicants who wish to sit for the bar 
examination. It reads as follows: 

"No person shall be admitted to practice law who has not established to the satis
faction of the State Board of Law Examiners: 
" ( 1) That he is at least 18 years of age; 
"(2) That he is a person of good moral character; * 
"(3) That he is a resident of this state; or maintains an office in this state; or has 
designated the Clerk of the Supreme Court as his agent for the service of process 
for all purposes; 
"(4) That he has graduated from an approved law school;** 
"(5) That he has passed a written examination. 
"* Character traits that are relevant to a determination of good moral character 
must have a rational connection with the applicant's present fitness or capacity to 
practice law, and accordingly must relate to the State's legitimate interest in pro
tecting prospective clients and the system of justice. 
"**An approved law school is a law school that is provisionally or fully approved 
by the Section of Legal Education and Admissions to the Bar of the American Bar 
Association." 
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found that he did not satisfy the requirements of Rule II( 4) and therefore again 
denied him permission to sit for the bar examination. 

On May 11, 1977, petitioner sought a hearing before thi~ court which was 
denied on June 7, 1977. His request for a recons1derat10n of h1s pennon, filed on 
August 22, 1977, was granted. During this interim period petitioner wrote .and 
passed the California Bar Examination and was admmed to pracnce m Cabfor
nia in January, 1978. 

This case presents the following issues for decision: 

(1) Whether Rule II(4) of the Supreme Court rules for Admission to the Bar 
is constitutional; and, 

(2) Whether, granting its constitutionality, the requirement of graduating 
from an ABA-accredited law school should be waived in this case. 

1. Petitioner and Western State, as amicus curiae, suggest that Minnesota's 
rule requiring proof of graduation from an ABA-approved law school as a pre
requisite to sitting for the bar examination is unconstitutional under both the due 
process and the equal protection clauses of the Fourteenth. Amendment to the 
United States Constitution. We disagree. As long as the reqmrements estabbshed 
by state supreme courts to regulate the practice of law are reasonable ones, they 
comply with applicable constitutional principles. 

All United States Supreme Court decisions concerning state regulation of the 
practice of law recognize that a state has a substantial interest in the quabfica
tions of those it admits to the legal profession. As the Supreme Court noted re
cently in Goldfarb v. Virginia State Bar, 421 U.S. 773 (1975): 

"* '' * (T)he States have a compelling interest in the practice of profes
sions within their boundaries, and '' * ,. as part of their power to pro
tect the public health, safety, and other valid interests they have broad 
power to establish standards for licensing practitioners '' * * . The in
terest of the States in regulating lawyers is especially great since lawyers 
are essential to the primary governmental function of administering jus
tice, and have historically been 'officers of the courts.'" 

Nevertheless, the Court has also recognized that "(t)he practice of law is not 
a matter of grace, but of right for one who is qualified by his learning and his 
moral character." Baird v. State Board of Arizona, 401 U.S. 1, 8, (1971). Thus, 
while "(a) state can require high standards of qualifications, such as good moral 
character or proficiency in its law, before it admits an applicant to the bar, '' * * 
any qualification must have a rational connection with the applicant's fitness or 
capacity to practice law." Schware v. Board of Bar Examiners, 353 U.S. 232, 239. 

The test that emerges from these cases is that, despite the strong interest of 
the applicant in being able to practice law, the state can regulate adm1ss10n as 
long as such regulation is reasonably related to its interest in a c_ompetent bar. A 
procedure is reasonable as long as it is not arbitrary and capncwus. Only 1f the 
complainant is a member of a suspect class or if the procedure at 1ssue vwlates. a 
fundamental right must the state demonstrate a compellmg state mterest for 1ts 
system of regulation to pass constitutional muster. 

The procedure being challenged in this case is Minnesota's requirement that 
an applicant wishing to take the bar examination demon~trate, among other 
things, that he graduated from a law school wh1ch 1s prov1s10nally or fully ac-
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credited by the American Bar Association. Rule II(4), Supreme Court Rules for 
Admission to the Bar. Although there have been numerous challenges over the 
years to educational requirements similar to those of Rule II, both state and fed
eral courts have consistently found such requirements to be constitutional. 

In all the decisions upholding a state's educational requirements as a valid 
prerequisite to admission to the bar, courts have required only that there be a ra
tional reason for the imposition of the requirement. As the court stated in Appli
cation of Schatz, 80 Wash.2d 604: 

"The policy of the board sets forth a condition precedent to take the bar 
examination in this state and it applies to all general applicants who are 
not otherwise qualified under the Admission to Practice Rules. It is cor
relative and explicit with the ultimate purpose of all regulations for the 
admission of attorneys to assure the courts the assistance of advocates of 
ability, learning, and sound character and to protect the public from in
competent and dishonest practitioners." 

A similar theme is ... : 

'"' * '' (T)he public interest in seeing that all members of the bar have 
an adequate education is a valid basis for an 'accredited schools' test, 
which insures that each applicant uniformly has performed the minimum 
required study. * '' * 

"Moreover, it has been well established that educational standards such 
as those contained in the Alaska bar rule have a rational connection with 
an applicant's fitness to practice law. '' * '' By this means the state may 
be assured that attorneys have had suitable training by qualified instruc
tors so that as lawyers they will be capable of adequately representing 
members of the public. The exchange of ideas between classmates and 
teachers, the legal knowledge, and the sense of ethics acquired through 
meeting requirements for graduation from an accredited law school are 
all reasonably related to the state's interest in seeing that those who hold 
themselves out to the public as attorneys at law, and thus as officers of 
the court, are properly qualified." 

It is also rational for a state supreme court to conclude that the ABA is best 
equipped to perform the function of accrediting law schools. The Florida 
Supreme Court explained its reasons for requiring graduation from an ABA-ac
credited law school: 

"We were persuaded to follow the American Bar Association standards 
relating to accreditation of law schools because we sought to provide an 
objective method of determining the quality of the educational environ
ment of prospective attorneys. This was deemed especially necessary be
cause of the rapid growth in the number of educational institutions 
awarding law degrees. We wished to be certain that each of these many 
law schools provided applicants with a quality legal education, but we 
were unequipped to make such a determination ourselves because of fi
nancial limitations and the press of judicial business. 

"'' * '' (W)e share the view of educators that growth in numbers and 
size must not be allowed to detract from the quality of a student's edu
cation. Accordingly, we continue to require that applicants for admis-
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sion to the Florida Bar Examination be graduates of accredited law 
schools." 

A similar rationale compelled the three-judge federal court in Rossiter (Supra 
p. 12) to uphold Colorado's reliance on ABA accreditation: 

"No consideration is more critical in evaluating the qualifications of an 
applicant for admission to the bar than the quality and caliber of his 
legal education. A good lawyer must possess a complete and workable 
legal education; developed through exposure to many branches of law, 
contacts and communication with competent and professiOnal mstruc
tors, experience in legal research and writing, interaction wi~h other stu
dents, and access to current and complete research matenals. Clearly, 
these demands compel the establishment and maintenance of standards 
and systems for the evaluation of institutions which propose to equip 
new attorneys to join the legal profession. It is also patently obvious that 
judicial bodies are singularly ill-equipped to bring to bear _the resou:ces 
and expertise necessary to conduct a case-by-case evaluatiOn of Umted 
States and foreign law schools. For this reason, it is fortuitous that the 
American Bar Association, since early in this century, has undertaken to 

evaluate the law schools which train America's lawyers." 

Prior to 1977 the ABA, as a matter of policy, refused even to consider ac
crediting proprietary law schools. Its opposition stemmed from its belief that the 
establishment of an educational institution for profit would have to affect nega
tively the caliber of the education provided to the students. When the goal of a 
law school is to make money, the reasoning went, the administration will skimp 
on services, and the students will necessarily suffer. More recently, however, per
sons within the ABA have challenged this assumption. In response to this pres
sure the ABA established a committee to study whether the organization should 
accredit proprietary law schools. The Committee to Study the Accreditation of 
Proprietary Law Schools recommended, however, that before the Association de
cided to modify the accreditation process, it should be sure of the mcorrectness 
of its assumption that a school's proprietary status is a shorthand measure of 
other educational deficiencies. Thus, the Committee recommended that it should 
permit proprietary law schools to apply for provisional accreditation. If they are 
able to meet the other ABA requirements, the Association will permanently re
peal the standard relating to nonproprietary status. 

Petitioner also argues that he received a superior education at Western State 
and claims that it was much better than what was offered at Marquette, an ABA
accredited institution. In spite of the changes in the ABA rules, he contends that the 
proscription against proprietary law schools is completely unrelated to a schoo_l's 
potential for educational excellence. However, Western State dtd not exhaust tts 
remedies by applying for accreditation and testing that proscription before the 
ABA and subsequently in this court. Petitioner's argument might have carried some 
weight a few years ago, but has been seriously undermined by recent events. 

In order to implement this new position toward proprietary law schools the 
Council of the Section of Legal Education and Admissions to the Bar resolved on 
February 12, 1977, that it was willing to grant variances to any proprietary law 
school that believed it could demonstrate substantial compliance with all other 
standards for accreditation. On June 18, 1977, it resolved to accept applications for 
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provisional approval from proprietary law schools until June 30, 1979. Despite this 
wa1ver, _Western State has never applied for provisional accreditation although it 
was mv1te_d to apply o~ two occasions. Thus, the ABA has not had the opportunity 
to determme whether It 1s m substantial compliance with the remaining standards. 

Petitioner argues that if Western State were not a proprietary school it would 
certainly have been accredited, or, alternatively, that it is an excellent school 
whose excellence goes unrecognized by the ABA because of its proprietary na
ture. ~estern State contends that the fact of its accreditation by the California 
Committee of Bar Exammers and by the Western Association of Schools and 
Colleges either entitles it automatically to accreditation by the ABA or should 
cause this court to waive the requirement of ABA accreditation for graduates of 
Western State. But, as the ABA responds, we have nothing but the bare assertions 
of petitioner and his law school that Western State offers a quality education and 
1s m substantial compliance with all relevant factors that go into the quality edu
catiOn formula. Because Western State has refused to apply for provisional ac
creditation, desp1te ABA requests that it do so, no ABA personnel have visited its 
campuses to evaluate its programs. Thus, we have no way of knowing whether 
Western State could have substantially complied with the other ABA require
ments for accreditation. 

Had the ABA turned down the application of Western State, petitioner could 
have the~ approached us wit? his argument that the ABA standards are arbitrary 
and capncwus. Under ex1stmg circumstances, however, there is no record on 
which we can determine the validity of petitioner's claim. 

Clearly, it is reasonable for Minnesota to require proof that an applicant's legal 
educatwn was of a h1gh quality as a general prerequisite to admission to the bar. 
Similarly, it i~ neither arbitrary nor capricious for us to measure the quality of legal 
educatwn wnh the same standards as those utilized by the ABA. This is particu
larly true as we would permit a review by this court if Western State were denied 
approval after applying. We then could judicially determine the validity of the ABA 
standards as apphed to Western State. Western State has failed to exhaust its reme
dies by not applying for approval and then if turned down, seeking a review in this 
court. Thus, pennoner's argument that Rule II( 4) is an unconstitutional violation of 
the due process clause of the Fourteenth Amendment has no merit. 

Likewise, we find no violation of the equal protection clause. Under traditional 
equal protection analysis classifications will be upheld as long as they are reason
ably related to s_ome legitimate governmental purpose. We have already established 
that the diStmctwn between graduates of accredited and nonaccredited law schools 
is reasonably related to ensuring a competent bar. Thus, Rule II(4) does not oper
ate to deny petmoner the equal protection of the laws. In an attempt to force us to 
apply a stncter standard of review than the rational-basis test, petitioner contends 
that he has some sort of right to practice law in his home state. There is of course 
no merit either to this argument or to his position that Rule II( 4) interfe~es with hi~ 
fundamental right to travel. See, Moore v. Supreme Court of South Carolina, 44 7 
F.Supp. 527 (D.S.C.1977). Our rules do not require residency as an office in this 
state or appointment of our clerk of court as an agent for service will suffice. 

Petitioner also argues that our adoption of Rule II(4) constitutes an unlawful 
delegation of power from the court to the ABA, a private organization. Petitioner 
misconstrues the relationship, however. We have not delegated our authority to 
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the ABA but, instead, have simply made a rational decision to follow the stan
dards of educational excellence it has developed. Furthermore, Western State 
could always petition this court for a review of any adverse decision by the ABA. 
We have neither the time nor the expertise to investigate individually the special 
training of an applicant or the program offered by specific law schools, and any 
attempt by us to do so would be inefficient and chaotic. Thus, it does not offend 
the constitution for us to decide to utilize instead standards developed by a non
governmental body with expertise in the area of legal education. See, Rossiter v. 
Law Committee of the State Board of Law Examiners, Civil Action No. C-4767 
(D.Colo.1975); Rosenthal v. State Bar Examining Committee, 116 Conn. 409, 
165 A. 211 (1935); LaBossiere v. Florida Board of Bar Examiners, 279 So.2d 
288 (Fla.1973); Henington v. State Board of Bar Examiners, 60 N.M. 393, 291 
P.2d 1108 (1956); Application of Schatz, 80 Wash.2d 604, 497 P.2d 153 (1972). 
Deciding otherwise would violently interfere with our constitutionally mandated 
duty to hear and decide cases. 

2. Petitioner and Western State both argue that whether or not the court de
cides that Rule II( 4) is unconstitutional, petitioner still deserves to have the re
quirement waived. Four grounds are advanced to support such a waiver. Peti
tioner takes the position that because he believes that he is qualified by education 
and intellect to write the Minnesota bar examination, we should give him the op
portunity to prove his qualifications to the court. He advances as a related argu
ment that his passage of the California bar examination, which he describes as 
the most difficult examination in the country, demonstrates that he possesses the 
very qualities ABA accreditation is supposed to measure. Thus, we should waive 
Rule Il(4) in his case. He also argues that extenuating circumstances require us to 
waive the rule. Finally, it is claimed that since other accrediting organizations, 
like the California Committee of Bar Examiners and the Western Association of 
Schools and Colleges, are as competent to accredit law schools as the ABA, we 
should waive Rule Il(4) for graduates of law schools accredited by them. Each of 
these arguments has fatal flaws. 

Petitioner fails to realize that once Rule II(4) is labeled as a reasonable at
tempt to measure the totality of one's law school experience rather than as an 
irrebuttable presumption, no compelling reason to waive the requirement can 
be found. Furthermore, it would be impossible for petitioner to amass and pre
sent to the court sufficient information about the operation of Western State to 
permit us to make a reasoned decision on the quality of the education he re
ceived there. 

Rule Il(4) represents our determination that many different experiences help 
to create a law school education that is likely to provide a potential attorney 
with the skills necessary to make him an effective member of his profession. Rule 
II( 4) does not, however, contain a complete list of exactly what those experiences 
are. If pressed, it would be extremely difficult for members of this court to decide 
which factors are absolutely necessary to the creation of a well-rounded attorney 
and which are not. By adopting Rule II(4), we have chosen to leave these difficult 
questions to the accrediting body in whom we have confidence. We also leave to 
the ABA the task of monitoring institutions to ensure that the standards are 
maintained even after accreditation is conferred. For these reasons permitting ap
plicants from nonaccredited institutions to appear before either us or the Board, 
our agent, in order to attempt to demonstrate the educational validity of their 
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law school exl?eriences would serve no useful purpose. It makes much more sense 
for us to utihze the specialized services of our chosen accrediting agency, the 
ABA. See, LaBossiere v. Flonda Board of Bar Examiners, 279 So.2d 288 
(Fla.1973). 

The second basis for petitioner's claim to a waiver is the fact that he has 
passed the California bar examination and been admitted to practice law in the 
State of Cahforma. The mere passage of a bar examination in another state 
however, does not necessitate a waiver of the educational rule of the state i~ 
which petitioner now seeks to practice. In re Stephenson, 511 P.2d 136 (Alaska 
1973); In re Lomng, 75 Nev. 330, 340 P.2d 589 (1959). We do not believe that 
passage of a bar examination is necessarily an equivalent measure of the charac
tenst!cs of legal education which are important in the accrediting decision. 

The only extenuating circumstance that petitioner presents is the inconvenience 
to him of practicing law away from his family. Yet, because he knew that his trans
fer to Western State could create this hardship, he cannot be heard to complain to 
us at this time. See, Application of Saunders, 295 F.Supp. 263 (D.V.I.1969). 

Finally, we reject the contention that we should accept the decision of some 
oth.er accrediting organization that Western State offers its students a quality edu
cano~. The Wester.n AssociatiOn of Schools and Colleges is a general regional ac
credi~mg orgamzatwn. Accordmg to the ABA, Western State is the only law school 
that It has accredite~. Thus, we do not believe that its expertise is comparable to 
that of the ABA which specializes m evaluating legal education. Western State is 
also accredited by the California Committee of Bar Examiners but we refuse to 
treat California's decision to accredit Western State as equivalen; to our decision to 
approve. only ABA-approved law schools because of the dissimilarity in the way 
Cahforma and Minnesota appear to control admission to the legal profession. Cal
Iforma con tams many law schools, only some of which are accredited either by the 
ABA or by the Cahforma Committee of Bar Examiners. Even if one is not a grad
u~te of a law school accredited either by California or by the ABA, however, it is 
still possible to .rake the California bar examination. Thus, California appears to 
utihze ItS exammanon as the maJor form of control over admissions to the bar 
The situation in Minnesota is completely different. We use a two-pronged res; 
graduanon from an accredited law school plus passage of the bar examination to 
determme whether an attorney should be admitted to practice. Unlike California, 
we rely pnmanly on the educational process, and we use the bar examination only 
to weed out the small number who are unfit to practice law despite their exposure 
to educational envtronments of htgh quality. Given the different functions served 
by the bar examinations in California and Minnesota, it would be irrational for us 
to defer to California's decision regarding the quality of the education offered at 
Western State. We agree with the position taken by the Washington· Supreme 
Court, m response to an argument similar to petitioner's, that "(a) stat is not re
qmred to su~ordmate tts laws and policies concerning peculiarly domestic affairs 
and ~a~ers mvolvmg local sovereignty to the law and policies of other states." 
Application of Schatz, 80 Wash.2d 604, 610, 497 P.2d 153, 157 (1972). 

. Were petitioner able to demonstrate that Minnesota's rules regarding gradu
atiOn fr?m an ABA-accredtted law school came as a complete surprise to him, 
there ~mght be some support for the argument that principles of fairness require 
us senously to constder walVlng Rule II(4). Nothing forced petitioner to attend 
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a nonaccredited law school, however. He chose to transfer from an ABA-ap
proved school to a nonaccredited one far away from his home state knowing 
that this move would pose problems for him if he later wanted to return to 
Minnesota to practice law. Thus, equity requires no waiver here. Were we to 
grant the waiver as requested, we would have to consider similar requests by 
students from other nonaccredited law schools with chaotic results. Each and 
every case would have to be decided on its own merits. Undoubtedly claims 
would be made as in this case that the applicants had a quality education but 
without any foundation for such claims by experts chosen by this court to pass 
on that issue. 

Affirmed. 

YETKA, Justice (dissenting). 

I regret to see Minnesota refuse applicant's petition because there is much to 
be said for a rule that would allow Any applicant who has passed the bar exami
nation of Any other state and has been admitted to practice in that state to take 
the bar examination of any other state in the union. Why these barriers? What 
state or states do we fear are so lenient in their admission standards that we will 
not permit their lawyers to even take our examination? If our examination is 
tough enough to screen out the unqualified applicants, we need not have concern 
for anyone who wishes to take it. And if it is not tough enough to do so, there is 
little reason for the existence of the bar examination at all. 

What precedent do we fear will be set by allowing petitioner to take the ex
amination? I disagree that we would be holding that every applicant from every 
law school would have the right to take our examination. Our waiving the rule 
in this case would mean simply that we are holding that an applicant who gradu
ated from a law school approved by the California Committee of Bar Examiners, 
by the Western Association of Schools and Colleges, and who successfully passed 
the California Bar Examination, and who is a Minnesota native can take our bar 
examination the holding would stand for no more. 

* * * 

Notes and Questions 

1. Public Interest Restriction on Entry?: Many state bar associations require 
that applicants graduate from an ABA accredited law school. Thus, lawyers 
must be accepted and graduate from an acceptable law school and pass the bar 
exam. The Court in Hansen advances several justifications for such require
ments. Are these public interest arguments valid? Are they consistent with eco
nomic theory? Is the market capable of protecting the consumers of legal ser
vices or is some form of intervention necessary? If intervention is necessary, 
what does economic theory suggest regarding the nature of such regulation? 
What are the impacts of professional licensing requirements on incentives to in
vest in human capital? 

2. The Deadweight Loss of Licensing: The licensing system used by the 
legal profession can be considered a barrier to entry that restricts the supply of 
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lawyers relative to what would be forthcoming in an unrestricted market. This 
barrier raises the prices that lawyers can charge and society is forced to pay 
more for legal services than would be the case under unrestricted entry. Because 
of the higher prices, some legal services that would have been sought in the ab
sence of licensing are not purchased. Like any other monopoly or cartel restric
tion of output, the licensing of the legal profession results in a deadweight loss. 
See Chapter V. Which members of society are harmed the most by professional 
licensing? Does the legal profession take other steps to alleviate such disparate 
impacts? 

3. Antitrust and Occupational Licensing: Occupational licensing, because of 
its potentially anticompetitive side effects, may be subject to legal constraints 
under the antitrust laws. The courts tend to grant immunity from the antitrust 
laws to occupational self-regulation involving members of a "learned profession," 
but only if the licensing does not involve price fixing. In Goldfarb v. Virginia State 
Bar, 421 U.S. 773 (1975), which is excerpted in Chapter V, the Supreme Court 
held that a fee schedule adopted by a county bar association and adhered to by 
virtually all members was a violation of the antitrust laws. Thus, while it is per
missible to regulate quality of service, it is impermissible to regulate the price of 
the service. 

D. Labor Unions and 
Collective Bargaining 

The preceding section on the employment contract examined the relationship 
between an employee and an employer. Although government regulations limit 
the flexibility of some of the terms of that contractual relation, the predominant 
aspect of those labor contracts was the interaction of individual employees with 
an employer. In this section, the emphasis changes dramatically as the role of 
unions in representing groups of individual employees is examined. 

The primary appeal of unions to the U.S. worker is economic. Workers orga
nize a union in order to get higher wages, better benefits, and improvements in 
other conditions of employment. Economists point out, however, that such im
provements are not free to the employer, workers as a group, or society in gen
eral.. 

Economic welfare is maximized when resources are allocated to their highest 
valued uses through the operation of unconstrained competitive forces. Unions 
interfere with the allocative role of the market by generating wages above the 
competitive level. To the economist, unions are legalized cartels attempting to 

monopolize labor markets in much the same manner that business firms attempt 
to monopolize a product market. Monopolies, or monopoly behavior by cartels, 
misallocate resources relative to the way that they would be allocated in a com
petitive market. The economic analysis of unions is similar. 

Unions increase wages above market v.ages by either (a) restricting entry of 
non-union workers into union controlled jobs and allowing the market to clear 
at a higher price or (b) negotiating higher wages with employers. These two 
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Figure VIII-12 
Supply Restrictions, Bargaining Power, and Wage Rates 

(a) Supply Restriction (b) Bargaining Power 

Wage Rate 

Employment Employment 

strategies are demonstrated in panels (a) and (b), respectively, of Figure VIII-12. 
Both panels reflect an initial market clearing wage of W M" In panel (a), the supply 
restriction, in effect, shifts the supply curve back to the left and the market clears 
at Wu. In panel (b), the negotiated wage of Wu results in an e~cess supply of 
workers willing and able to work. The umon allocates the limned number of 
jobs, Qu, among its members. The supply restriction strategy is discussed in the 
following case. 

Connell Construction Company, Inc. v. Plumbers and 
Steamfitters Local Union No. 100 
United States Court of Appeals, Fifth Circuit 

483 F.2d 1154 (1973) 

LEWIS R. MORGAN, Circuit Judge: 

This action is brought by Connell, a general contractor, against Plumbers 
Local 100, alleging that a contract with that union which Connell e~ter_ed under 
pressure from the union violates the antitrust laws. After trial, the D1stnct Court 
for the Northern District of Texas held for the defendant umon, findmg that 
Congress had, in amendments to the National Labor Relations ~ct, expre~sly 
recognized the validity of contracts such as the one in issue as a legmmate umon 
tool in the construction industry. Connell appeals from that JUdgment. 

Connell is a general contractor engaged in the construction industry in 
Texas. Connell was first contacted by the union and asked to enter a contract 
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with the union whereby Connell agreed not to do any business with any plumb
ing and mechanical firm unless such firm was a party "to an executed, current 
collective bargaining agreement" with the union. This initial missive from the 
union indicated that if Connell did not sign with 10 days, the union would un
dertake to place pickets at various construction sites where Connell was the gen
eral contractor. When Connell failed to sign this proposed contract, the union 
placed a single picket at The Bruton Venture Project in Dallas, Texas, on which 
Connell was the general contractor. 

Upon the commencement of this picketing about 150 employees (both of 
Connell and its various subcontractors) left the site of this project, effectively 
halting construction. In January of 1971, Connell instituted this action in a 
Texas state court alleging a violation of the Texas antitrust laws. The Texas court 
granted a temporary injunction against the picketing. The union then removed 
the case to federal court and, after the district court refused to remand the case 
back to state court, Connell entered, under protest, an agreement not to do any 
business with subcontractors who did not have a current collective bargaining 
agreement with the union. It is this agreement, substantially what the union 
sought through its picketing, that Connell alleges to be an antitrust violation. 

Connell did not have any employees of its own who were members of the ap
pellee union at the time of the demand to contract and the picketing. In fact, 
Connell has never at any time material to this case had any of its own employees 
who belonged to this union. The subcontractor who was being used by Connell 
at The Bruton Venture Project did, in fact, at that time have a current collective 
bargaining contract with the union. 

It is undisputed that Connell itself is in the practice of virtually always con
tracting out the mechanical work on its construction jobs. It appears that this 
subcontracting is generally done on the basis of bids from various mechanical 
subcontractors. Connell has in the past given these jobs to both unionized and 
nonunionized subcontractors on approximately an equal basis. 

II 

It becomes readily apparent that while this case is framed in the terms of an
titrust, its origins and implications are most intimately connected with and ex
tremely important to the delicate balance of labor-management power in the con
struction industry and national labor policy pertaining thereto. This is in a sense a 
labor problem and must be analyzed in light of national labor policy as set forth by 
Congress. The antitrust aspects of the case are bottomed on the claim that the union 
is undertaking to restrict competition by forcing this general contractor through 
contract with the union to give all its work to unionized subcontractors. It. is such a 
contract which Connell claims restricts trade and violates the antitrust laws. 

III 

IV 

The first question which we face in this case is whether or not this action can 
be maintained under federal antitrust statutes. After careful consideration, we find 
that it cannot be. Labor unions enjoy no blanket exemptions from the antitrust 
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laws. See United Mine Workers v. Pennington, 381 U.S. 657 (1941). They do, how
ever, have a somewhat special status in the realm of antitrust. The test, as it has 
come down in various Supreme Court opinions, seems to turn on the union's com
bination with non-labor groups to create a monopoly among various conspiratory 
interests. In other words, the purposes sought by the conspiracy must have goals 
which go beyond legitimate union aims and result in an anticompetitive situation. 

* 
... In United States v. Hutcheson, 312 U.S. 219 (1941), Justice Frankfurter ad
dressed the question of the use of conventional peaceful activities by a union against 
an employer in a dispute with a rival union as an antitrust violation. In the underly
ing dispute, the union was having difficulty with the employer over assignment of 
certain contested work. To achieve its ends, the union engaged in primary and sec
ondary activities. The strike activities were directed against the employer's product 
as well as the employer and the contractors who were doing the disputed work. 

In a well-reasoned opinion, Mr. Justice Frankfurter reviewed the history of 
labor unions and the antitrust laws in both the courts and Congress. In an oft
quoted passage he states: 

So long as a union acts in its self-interest and does not combine with non
labor groups, the licit and the illicit under section 20 are not to be distin
guished by any judgment regarding the wisdom or unwisdom, the right
ness or wrongness, the selfishness or unselfishness of the end of which the 
particular union activities are the means. There is nothing remotely within 
the terms of section 20 that differentiates between trade union conduct di
rected against an employer because of a controversy arising in the relation 
between employer and employees, as such, and conduct similarly directed 
but ultimately due to a internecine struggle between two unions seeking 
the favor of the same employer. 312 U.S. at 232, 61 S.Ct. at 466. 

The Court went on to find the conduct involved was expressly protected by 
section 20 of the Clayton Act. Finally, the Court stated that Norris-LaGuardia 
was intended by Congress to reestablish the broad labor union exemption which 
it thought it had written in section 20 of the Clayton Act but which had been frus
trated by the courts in cases such as Duplex. I d. 254 U.S. at 236, 41 S. Ct. 172. 

As might be expected, cases subsequent to Hutcheson have explored and re
fined the exception therein that whenever a union conspired with a non-labor 
group in restraint of trade, the broad exemption of labor unions from the an
titrust laws was not applicable. In Allen Bradley v. I. B. E. W. Local 3, 325 U.S. 
797, 65 S.Ct. 1533, 89 L.Ed. 1939 (1945), the Supreme Court applied the 
Hutcheson exception to find a union guilty of antitrust violation. The evidence 
established that the electrical union became partners with electrical manufactur
ers and independent contractors in the City of New York to create a monopoly 
for all three. It obtained various closed shop agreements from contractors and 
manufacturers which by cross-obligations required the contractors to buy equip
ment only from manufacturers having a current bargaining agreement with the 
local and, in turn, obligated those manufacturers with regard to sales in the Met
ropolitan New York area to sell only to independent contractors having current 
agreements with the local. Over time, these individual agreements expanded into 
an area-wide, industry-wide undertaking with the contractors, manufacturers 
and union jointly participating to fix prices and control recalcitrant members. 
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The resulting monopoly brought great success to the contractors, manufacturers 
and the union. 

Noting that the agreement here would clearly be an antitrust violation with
out the presence of the union, Mr. Justice Black went on to frame the question 
before the Court quite precisely: 

Our problem in this case is therefore a very narrow one-do labor 
unions violate the Sherman Act when, in order to further their own inter
est as wage earners, they aid and abet businessmen to do the precise 
things which that Act prohibits? 

Following a review of the legislative and judicial history of labor unions and an
titrust, the Court directly addressed the problem of reconciling two declared con
gressional policies-preservation of a competitive business economy and the 
rights of labor to organize to better its condition. 

The ultimate resolution of these competing policies was stated quite clearly: 

... we think Congress never intended that unions could, consistently 
with the Sherman Act, aid non-labor groups to create business monopo
lies and to control the marketing of goods and services. 325 U.S. at 808, 
65 S. Ct. at 1539. 

In further commentary the Court made expressly clear that the antitrust ex-
emption was lost only because of the obvious violation by the business interest: 

The primary objection of all the Anti-trust legislation has been to pre
serve business competition and to proscribe business monopoly. It would 
be a surprising thing if Congress, in order to prevent a misapplication of 
that legislation to labor unions, had bestowed upon such unions com
plete and unreviewable authority to aid business groups to frustrate its 
primary objective. For if business groups, by combining with labor 
unions, can fix prices and divide up markets, it was little more than a fu
tile gesture for Congress to prohibit price fixing by business groups 
themselves. !d. at 809-810, 65 S.Ct. at 1540. 

The complaint of Connell in this case contains no allegation of this union's 
participation in a scheme or conspiracy with a non-labor group to create a mo
nopoly for that non-labor group. In fact, Connell bases its claim on the ground 
that this contract simply restricts the way in which it is free to carry out its busi
ness. It is Connell itself which is alleging serious injury from the agreement de
spite the fact that it is indeed the sole non-labor party to the agreement. There is 
no allegation of any conspiracy between the union and unionized subcontractors 
nor does the proof allude to any such conspiracy. 

In American Federation of Musicians v. Carroll, 391 U.S. 99 (1968), the Court 
was presented with a situation in which several orchestra leaders sued the musi
cians' union alleging that union restrictions on their ability as independent contrac
tors to deal with third parties seeking their services violated the antitrust laws. 

The Supreme Court, in an opinion by Mr. Justice Brennan, held that due to 
the community of interests and possible inter-competition between the band lead
ers and union members, the setting of uniform prices by the union and the agree-
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ment thereto by the orchestra leaders did not violate the antitrust laws. The ques
tion of possible conspiracy with a non-labor group was found not relevant as the 
Court held that the orchestra leaders were themselves a labor group for the pur
poses of the Norris-LaGuardia Act. The Court then turned to the qu~stion of le
gitimate union interest with regard to the union's pnce settmg. Pomtmg out _th~t 
the crucial determinant was the impact whtch the pnce settmg had on the umon s 
membership, the majority found the activity protected. The Court indicated that 
such an agreement was necessary to protect the wages and other legtttmate con
cerns of the union members because undercutting by the independent contractor
orchestra leaders generally led to a "skimping" on the amounts paid the member 
musicians. 

Justice White, joined by Justice Black, dissented in an opinion stressing ~hat 
the benefit to the union members was to be weighed against the anticompennve 
impact of the agreement when evaluating the scope of a legitimate ~nion interest. 
He felt that the elimination of price competition was too great despite the umon's 
legitimate interest in not having orchestra leaders undercut wa~es to musicians. It 
is obvious that one of his major concerns was that, by dictatmg the pnce to be 
charged, the union here eliminated all normal competitive devices available to 
the independent contractor-orchestra leaders, mcludmg those competmve advan
tages not directly based on wages paid and work standards of umon members. In 
short, the union practice of setting a minimum price floor ehmmated from cer
tain leaders the right to use competitive devices to cut the pnce_ lower_ even 
though such reductions in prices could conceivably have been obtamed Without 
corresponding reductions in wages or working condltlons of umon members. 

We now must evaluate the "legitimate union interest" test as it applied to what 
the plumbers' union was seeking from Connell in this case. At the outset, we note 
that elimination of that patt of competition based on differences m wages and other 
labor standards has long been recognized the primary objective of any natwnal 
labor organization. See Apex Hosiery v. Leader, 310 U.S. 469. Such a conclusion, of 
course, flows from the very nature and history of the organized l~bor movement. All 
labor unions tend to limit competition to the extent that they ratse wages and labor 
standards forcing employers to either raise prices to cover the costs of increased 
standards or to use other competitive devices which are not directly tied to wages or 
conditions of work. All labor unions have a legitimate interest in the elimination of 
that component of competition which is based on differences in labor standards. 

Is the union in this case seeking an agreement involving a legitimate union 
interest? We feel it clearly is .... 

The plumbers' union is simply seeking to eliminate competition base~ on dif
ferences in labor standards and wages. Even if the construction umons mvolved 
herein were to obtain contracts from every general contractor and subcontractor 
in the area, so long as there were no allegations of conspiracy to prohibit new en
tries or to otherwise create a monopoly for the signatory non-labor interests, the 
antitrust exemption cannot be lost because of the legitimate union interest under
lying this agreement. In this regard it is extremely important to realize that the le
gitimate union interest requirement does not have to be considered unnl such 
time as the conspiracy allegations, if any, have been found to be unavailable as a 
grounds for removing the exemption. Thus, most of the evils which can result 
from such market closing schemes as were found in Allen Bradley can stmply be 
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covered under the conspiracy rubric. Even legitimate union interest cannot serve 
to exempt a union from antitrust sanctions when in securing that legitimate goal 
the union agrees to a market allocation or other conspiracy to create an unfair 
business advantage for the non-labor parties. That is the clear teaching of Allen 
Bradley and Pennington but, as noted, that is not the situation which Connell 
presents at this point in time. 

The central reason that the union wants the agreement sought in this case is 
that it will be helpful in organizing other subcontractors. The direct relation of 
this type agreement to that goal is clear. These agreements tend to eliminate any 
edge that a nonunionized subcontractor has in bidding on a job when that com
petitive edge rests solely or primarily on the fact that he pays less wages or grants 
lower working standards than a unionized subcontractor. Thus, the achievement 
of a contract such as the one here with Connell gives the union a strong weapon 
in its quest to unionize other subcontractors. 

It is clear in this case that the union is trying to get around an inherent situa
tion which has long been recognized as making the construction industry unique 
in the field of labor relations. The core of this problem stems from the fact that 
work in the construction industry is ambulatory in nature and that there is a de
cided lack of continuity berween the various parties-owner, general contractor, 
subcontractor, and employees-who are related to an individual project. The 
owner, of course, is basically the money source for the job which, by its nature, is 
obviously intended to be completed in a limited duration of time. The general 
contractor, with or without employees of his own, is the one who is actually in 
charge of getting the job done. As a general rule, the general contractor hires 
subcontractors, usually on the basis of competitive bids, who actually perform 
that construction which his own employees do not do. These subcontractors are 
independent businessmen and their relationship to the general contractor is lim
ited to the duration of the job on which they are the successful bidder. The sub
contractors have their own employees and in most instances the subcontractors 
are the immediate employers with whom the union has to deal. 

Thus, the union is faced with a fairly difficult problem because of the impact 
that the isolated general contractor has on the labor relations of the independent 
subcontractors. A permanent relationship with the subcontractor does not in any 
way ensure the union of a permanency of available work and thus differs from 
manufacturing where there is far more continuity berween the parties dealing 
with the union and the ones in control. 

It can be readily seen that construction unions have a direct interest in seeing that 
general contractors hire subs using union labor ... 

What this all comes down to is the realization that antitrust is not the proper 
method of handling this problem as it is presented in the complaint. 

VII 

At this point is seems necessary to consider how the element of legitimate union 
interest is affected by the form in which the challenged agreement is obtained. In 
short, does it matter for purposes of the antitrust laws in a case where no conspir
acy to monopolize is alleged that the agreement entered into or the method that 
agreement was achieved may possibly be an unfair labor practice? We think not. 
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The above analysis amply illustrates that for antitrust purposes the term "le
gitimate union interest" is not controlled by whether or not the goal sought or 
the methods used in attempting to reach that goal violate the ground rules for 
labor relations set forth in the NLRA. If and when those ground rules are vio
lated, punishment must come through the procedures and in the manner specified 
by Congress in the labor laws. Absent a viable conspiracy allegation, a union re
tains its exemption from antitrust attack so long as the terms of the agreement it 
seeks are designed to benefit its members in the hours, conditions, and other im
mediately relevant concerns of the working man. 

The union here is seeking a weapon in its battle to eliminate competition 
based on differences in wage and labor standards. It might be argued here that 
this agreement with Connell goes further because it restricts agreements to 
unionized subcontractors, not just to those who pay union wage scale. However, 
this would be true in all cases of union activity because the primary way to elim
inate these differences is through unionization of all the employees in a particular 
industry. Furthermore, unionization of all the employees in an industry has itself 
always been recognized as a proper goal of labor organizations. 

It has long been established that labor unions have a clear right to approach 
and, in some ways, "persuade" consumers and other third parties from using or 
dealing in non-union-made goods, despite the fact that these actions restrict full 
and free competition .... 

* 
Therefore, we are convinced that the complaint before the district court in 

this case was insufficient to avoid application of the union's exemption from gen
eral antitrust attack. 

Notes and Questions 

1. "Displaced" Workers: Empl s respond to the higher wages associated 
with unionization by reducin e number of employees. Of course, the workers 
that keep their jobs ex · nee an increase in wealth, but this is of little value to 
the displaced emp ees. Moreover, the workers ep their jobs tend to be 
the highest s · workers, so unions increa e wages of higher skilled work
ers at t xpense of lower skilled work . This disparity is magnified even fur

en it is realized that the "dis ced" workers from the union jobs increase 
e supply of workers in nonu · n jobs, which drives down no wages. 

This effect is illustrated in ure VIII-13, which shows a t -sector, union and 
here the war kers are substi s for each other. In the 

age, the market wage, W, uld prevail and Q;-,1 employ-
ees would hav "obs in each sector. The uni wage, Wu, would attract more 

m panel (a), but employers uld reduce their quantity demanded 
e displaced workers are rep ented by the reduced employment in 

u · n sector from QM to Qu. T aisplaced workers are added to th pply 
urve in the non-union sector suiting in a shift to the right of the pply curve. 

The influx of displaced w ers forces the non-union wage n to W N~u· Does 
the union exempt" · scussed in Connell address such cerns? In light of this 
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(b) Non-Union 

economic analysis, should Congress revamp irs polic ards labor unions? Can 
you articulate a justification for the trade-offs · o ved in the current policy to
wards labor unions as articulated in Conn 

t: The Connell court discusses the dissent
erican Federation of Musicians authored by Jus

tice White. Justices White lack suggest that the benefit to union members from 
the antitrust exempti e balanced against the overall anticompetitive impact of 
the labor agree . Given the state of congressional policy as discussed in Connell, 
is the bala · g approach suggested by Justices White and Bl ore in ine with 

anomie reasoning? Why does the Connell court iss this approach? 

3. Labor Economics, Industrial Relations, a e Role of Unions: There has 
been widespread disagreement over the rol unions in a capitalistic econo 
since small trade unions were first orga · eo in the eighteenth century. In · cen
tury, economists have debated the 1ts of unionization. Until recent! conomists 
were split in their evaluations 1th some stressing the positive eff s of unions and 
others focusing on the a rse effects of unions on productivi . n recent years, the 
economics profess· appears to have become united · its condemnation of 

· h cademics, particularly in the field kn n as industrial relations, 
to defend unions on the basis of their posi · e impacts on productivity. 

4. The Industrial Relations View of U · ns: In contrast to the economic 
view of unions, the industrial relations vie of unions portrays unions as produc
tive organizations that not only protecr the interests of their members but o 
represent the political interest of all£orkers. See Richard B. Freema James 
L. Medoff, "The Two Face.;; ofjJrilonism," 57 The Public Inter 9-93 (Fall, 
1979). Industrial rel~cialists point to several im s of unionization 


