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Chapter VIII 

Labor Markets 

The study of labor markets begins with the familiar supply-and-demand 
model. On the demand side of the labor market are employers whose decisions 
about the hiring of labor are influenced by conditions in product and capital 
markets. On the supply side of the labor market are workers and potential work
ers whose decisions about where and whether to work must take into account al
ternative uses of their time. 

In this chapter, the basic economic model of labor markets is presented. Sec
tion A is an overview of the interaction of labor market supply and demand, 
with applications to the minimum wage, payroll taxes, fringe benefits, and em
ployment at will. Section B provides a more detailed look at employers' behavior, 
including the demand for labor, investments in employees, and discrimination. 
Section C considers employees' behavior, including human capital investments 
and occupational choices. Section D examines the economic role of unions and 
the collective bargaining process. 

A. Supply and Demand Analysis: 
An Overview 

The basic supply-and-demand model for labor is depicted in Figure VIII-1. 
Employers' demand for workers is downward sloping (due to productivity rea
sons discussed in Section B). Employees' supply of labor is upward sloping be
cause higher wages anract more workers into the market. The interaction of sup
ply and demand yields a market wage rate, W M' where QM workers are employed. 
W M is the market clearing price. 

This model provides insights about many aspects of labor markets. Prior to 
a more detailed analysis of the underpinnings of the market supply and de
mand curves, an appreciation of the usefulness of this model is illustrated by 
consideration of the minimum wage, payroll taxes, fringe benefits, and employ
ment at will. 

1. The Minimum Wage 

The minimum wage is a government-imposed price control that makes it ille
gal for employers to pay workers less than the minimum wage and makes it illegal 
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Figure VIII-1 

Labor Market 
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for employees to work for less than the minimum wage. Thus, the minimum wage 
restncts the freedom and market opportunities of both employers and employees. 

In order to be effective, the minimum wage must be above the market wage. 
The market impact of the minimum wage is illustrated in Figure VIII-2. The mar
ket hourly wage, $4.00, is below the minimum wage, $5.65. At $4.00 per hour, 
the market would clear at QM. At $5.65 per hour, the quantity of workers who 
are willing and able to work increases to Q5• However, at the minimum wage, 
employers decrease to Q

0 
the number of workers they are willing to hire. Thus, 

the quantity demanded, Q0 , is less than the quantity supplied, Q5• The minimum 
wage-a pnce floor-prevents the market wage from adjusting downward and 
the market does not clear. 

The minimum wage causes unemployment because some workers who 
want to work are unable to find jobs. Unemployment-a surplus or excess 

Figure VIII-2 
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supply of workers-is illustrated by the difference between Q and Q in Fig
ure VIII-2. The minimum wage increases the earnings of work~rs who 

0
are able 

to find jobs at the higher wage, but it results in some workers losing their jobs 
and other workers being disappointed when they can't find work at the above 
market wage. The number of jobs lost is illustrated by the distance from Q to 
QM. The number of disappointed job seekers is illustrated by QM to Q5. !he 
number of workers who receive the higher wage is 0 to Q0 . However, the 
workers who receive the higher wage are not necessarily the same workers, 0 
to QM, who were working at W M because some of those workers might be dis
placed by the new entrants (QM to Q5). Moreover, the excess supply created by 
the minimum wage gives the employer relatively more discretion in choosing 
between job applicants. If all workers are equally productive, employers can in
dulge their personal preferences for women, men, blacks, whites, heavy, slim, 
political beliefs, age, and so forth, without incurring any costs in terms of lost 
productivity. 

In the absence of governme~tal restrictions, markets for labor services would 
clear at the market determined wage for workers of similar skill and qualifica
tions. The market wages of the great majority of workers in the United States are 
well above the legal minimum wage. Workers that have the skill and qualifica
tions to compete in those markets are not protected by the minimum wage be
cause they can command wages higher than the minimum. In effect, they are pro
tected by the rivalry between employers competing for their services. 

On the other hand, the market demand for some workers' services, especially 
those with little skill, training, or experience, is so weak that the market would 
normally clear at a wage below the legal minimum. Teenagers, who are typically 
mexpenenced and low-skilled, may not be attractive employees at the minimum 
wage. In fact, considerable empirical evidence indicates that the adverse employ
ment effects of the minimum wage are often borne most heavily by teenagers. 

The adverse employment consequences of the minimum wage do not, by them
selves, dictate an absolute condemnation of the minimum wage. This is because the 
employees who manage to keep their jobs earn more money. Somewhat surprisingly, 
~ery little resea:ch has addressed the question of whether minimum wage legislation 
IS reachmg Its mtended goal of reducing the incidence of poverty. The few studies 
that have considered this issue have found that minimum wage legislation has only a 
mmor effect on the aggregate distribution of income. This finding is not surprising 
because not all low wage workers are members of low income families. Many low 
wag.e workers, especially teenagers, are second earners in middle or upper income 
families. Put another way, minimum wage legislation directly affects low wage 
workers not necessarily low income families. See Ronald Mincy, Raising the Mini
mum Wage: Effects on Family Poverty, Monthly Labor Review, 113(7) July 1990, 
18-25. Minimum wage legislation, however, does appear to have a larger effect on 
the mcome distribution of black Americans, because black low wage workers are 
more likely to be members of low income families than are white low wage workers. 

2. Payroll Taxes 

In the United States, several social insurance programs are financed by pay
roll taxes. Employers, and in some cases, employees, make mandatory contribu-
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Figure VIII-3 

Impact of Payroll Taxes on Market Wages 
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tions to the taxable social insurance trust fund of a fraction of the employee's 
salary. For example, the Social Security program is financed by a payroll tax paid 
by both employers and employees. In most states, unemployment insurance and 
workers compensation insurance programs are financed solely by payroll tax 
payments made by employers. However, supply-and-demand analysis reveals that 
the burden of payroll taxes is shared by the employers and employees even 
though the tax is paid to the government by the employer. 

Assume that the employer must pay a payroll tax equal to 10% of total pay
ments to employees. The tax increases the employers' cost of hiring workers. As a 
result, the demand for workers decreases. In Figure VIII-3, this decrease in demand 
is illustrated by a shift from D1 to D

2
• At WI' employers are willing to hire only Q

2 
workers instead of the Q1 they were willing to hire in the absence of the payroll tax. 
A new equilibrium wage, W2, emerges after the market adjusts to the change in de
mand. At this point, the employment level has fallen from Q

1 
to Q

3
. Thus, employ

ees bear part of the burden of payroll tax in the form of lower wage rates and lower 
employment levels. The lesson is clear. The patty legally liable for the contribution, 
the employer, is not necessarily the one who bears the full burden of the actual cost. 

In general, the extent to which the labor supply curve is sensitive to wages
its elasticity-the proportion of the employer payroll tax that gets shifted to em
ployees' wages. The less responsive labor supply is to changes in wages, the fewer 
the number of employees who withdraw from the market, and the higher the 
proportion of the tax that gets shifted to workers in the form of a wage decrease. 

3. Fringe Benefits 

The preceding supply-and-demand analysis has limited employee compensa
tion to money wages. In order to complete the analysis, it is necessary to recog
nize that employee compensation often includes a non-wage component called 
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fringe benefits. Fringe benefits include health-care insurance, dental insurance, 
life insurance, disability income insurance, pension benefits, paid vacation and 
personal leave, education benefits, on-the-job-training, low-cost on-the-premises 
child-care services, and so forth. Fringe benefits are an important component of 
employee compensation. 

Fringe benefits are provided by employers to attract and retain good employ
ees who, on the margin, prefer additional fringe benefits to money wages. In 
making employment decisions, the employer considers the total cost of the com
pensation package. Typically, employers spend an additional one-third of their 
payroll on fringe benefits. Employers recognize that different employees have dif
ferent preferences and thus make different trade-offs between wages and fringe 
benefits. For example, employees who do not have children do not receive any 
benefit from on-the-premises child care centers. Similarly, an employee whose 
spouse's employer provides health-care insurance receives little benefit from 
health-care insurance provided by his or her own employer. As a consequence, 
some employers provide their employees with the opportunity to choose from a 
menu of available benefits within a budget provided by the employer. These 
"cafeteria" plans allow employers to lower total compensation costs by assuring 
that the fringe benefits actually benefit those employees who opt for them. 

The United States Congress is very adept at spending other people's money. 
One perennial example of this are the proposals to mandate that employers pro
vide their employees with certain forms of nonwage employee benefits. For ex
ample, concern that many low wage workers are not covered by health insurance 
has led to proposals that all employers be required to provide their employees with 
at least a minimal level of insurance coverage. Similarly, concern for the welfare of 
children has led to proposals that employers be required to provide their employ
ees with unpaid parental leave so that they can care for newborn or ill children 
without the fear of losing their jobs. While the benefit to employees of each pro
posal for mandated benefits seems clear, each also imposes a cost on employers 
that unfortunately might ultimately fall on these same employees. In the case of 
mandated health insurance, the cost to employers is in providing coverage for cur
rently uncovered primarily low wage workers. One study suggested that a recently 
mandated insurance plan would increase employers' cost for low wage workers by 
15-20%. In the case of parental leave, the employers' costs would include any loss 
of output suffered when workers are on leave and the cost of hiring and training 
temporary replacements. As with payroll taxes, these costs to employers may be 
partially or completely passed on to workers in the form of lower wages. 

4. Market Wages and Comparable Worth 

It has been argued that Title VII of the Civil Rights Act of 1964 should be in
terpreted to prohibit sexually discriminatory male and female pay differences 
even when the work performed is not substantially equal. This concept is often 
referred to as "equal pay for comparable worth." Equal pay for comparable 
worth is based on the dubious principle that employees should be compensated 
according to perceptions as to the relative value in terms of training, skill, effort 
and responsibility that are involved in performing different jobs. In economic 
terms, comparable worth concentrates on the supply side of the market while ig-
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noring the demand for different types of jobs. In practice, comparable worth 
means that jobs must be identified and rated according to the degree of skill, 
training, effort, and responsibility required. The typical comparable worth pro
posal envisions some type of bureaucratic rating body. Jobs assigned the same 
rating (that is, the same "worth") would be compared to see 1f they are pa1d 
comparable wages. If the wages are not comparable, then the jobs would be ex
amined to determine whether the jobs are predominately occupied by males or 
females. In instances where equally rated jobs exhibited different wages and an 
imbalance in the number of male versus female employees, the comparable worth 
provision would require that the wages of the lower paying job be increased to 
that of the higher paying comparable job. 

American Federation of State, County, and Municipal 
Employees, (AFSCME) v. State of Washington 

United States Court of Appeals, Ninth Circuit 
770 F.2d 1401 (1985) 

KENNEDY, Circuit Judge: 
In this class action affecting approximately 15,500 of its employees, the State 

of Washington was sued in the United States District Court for the Western Dis
trict of Washington. The class comprises state employees who have worked or do 
work in job categories that are or have been at least seventy percent female. The 
action was commenced for the class members by two unions, the American Fed
eration of State, County, and Municipal Employees (AFSCME) and the Washing
ton Federation of State Employees (WFSE). In all of the proceedings to date and 
in the opinion that follows, the plaintiffs are referred to as AFSCME. The district 
court found the State discriminated on the basis of sex in violation of Title VII of 
the Civil Rights Act of 1964, 42 U.S.C. § 2000e-2(a) (1982), by compensating 
employees in jobs where females predominate at lower rates than employees in 
jobs where males predominate, if these jobs, though dissimilar, were identified by 
certain studies to be of comparable worth. The State appeals. We conclude a VIO

lation of Title VII was not established here, and we reverse. 

The State of Washington has required salaries of state employees to reflect 
prevailing market rates. See Wash.Rev.Code Ann. § 28B.16.100(16) (1983) (ef
fective March 29, 1979); State Civil Service Law, ch. 1, § 16, 1961 Wash.Laws 7, 
17. Throughout the period in question, comprehensive biennial salary surve~s 
were conducted to assess prevailing market rates. The surveys involved approxi
mately 2,700 employers in the public and private sectors. The results were re
ported to state personnel boards, which conducted hearings before employee rep
resentatives and agencies and made salary recommendations to the State Budget 
Director. The Director submitted a proposed budget to the Governor, who Ill 

turn presented it to the state legislature. Salaries were fixed by enactment of the 

budget. 
In 1974 the State commissioned a study by management consultant Norman 

Willis to determine whether a wage disparity existed between employees in jobs 
held predominantly by women and jobs held predominantly by men. The study 
examined sixty-rwo classifications in which at least seventy percent of the em-
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ployees were women, and fifty-nine job classifications in which at least seventy 
percent of the employees were men. It found a wage disparity of about rwenty 
percent, to the disadvantage of employees in jobs held mostly by women, for jobs 
considered of comparable worth. Comparable worth was calculated by evaluat
ing jobs under four criteria: knowledge and skills, mental demands, accountabil
ity, and working conditions. A maximum number of points was allotted to each 
category: 280 for knowledge and skills, 140 for mental demands, 160 for ac
countability, and 20 for working conditions. Every job was assigned a numerical 
value under each of the four criteria. The State of Washington conducted similar 
studies in 1976 and 1980, and in 1983 the State enacted legislation providing for 
a compensation scheme based on comparable worth. The scheme is to take effect 
over a ten-year period. Act of June 15, 1983, ch. 75, 1983 Wash.Laws 1st 

. Ex.Sess. 2071. 

AFSCME filed charges with the Equal Employment Opportunity Commission 
(EEOC) in 1981, alleging the State's compensation system violated Title VII's pro
hibition against sex discrimination in employment. The EEOC having taken no ac
tion, the United States Department of Justice issued notices of right to sue, express
ing no opinion on the merits of the claims. In 1982 AFSCME brought this action 
in the district court, seeking immediate implementation of a system of compensa
tion based on comparable worth. The district court ruled in favor of AFSCME and 
ordered injunctive relief and back pay. Its findings of fact, conclusions of law, and 
opinion are reported. American Federation of State, County, and Municipal Em
ployees v. Washington, 578 F.Supp. 846 (W.D.Wash. 1983) (AFSCME I). 

AFSCME alleges sex-based wage discrimination throughout the state system, 
but its explanation and proof of the violation is, in essence, Washington's failure as 
early as 1979 to adopt and implement at once a comparable worth compensation 
program. The trial court adopted this theory as well. AFSCME I, 578 F.Supp. at 
865-71. The comparable worth theory, as developed in the case before us, postu
lates that sex-based wage discrimination exists if employees in job classifications 
occupied primarily by women are paid less than employees in job classifications 
filled primarily by men, if the jobs are of equal value to the employer, though other
wise dissimilar. See, e.g., Jacobs, Comparable Worth, Case & Com., March-April 
1985, at 12; Bellak, Comparable Worth: A Practitioner's View, in 1 Comparable 
Worth: Issue for the SO's, at 75 (United States Commission on Civil Rights, June 
6-7, 1984); Northrup, Comparable Worth and Realistic Wage Setting, in 1 Com
parable Worth: Issue for the SO's, at 93 (United States Commission on Civil Rights, 
June 6-7, 1984), see also American Nurses' Association v. Illinois, 606 F.Supp. 
1313, 1315 (N.D.Ill.1985) (mem.). We must determine whether comparable worth, 
as presented in this case, affords AFSCME a basis for recovery under Title VII. 

Section 703(a) of Title VII states in perti!lent part: 

It shall be an unlawful employment practice for an employer-

(1) ... to discriminate against any individual with respect to his compen
sation, terms, conditions, or privileges of employment, because of such 
individual's ... sex ... or 

(2) to limit, segregate, or classify his employees or applicants for employ
ment in any way which would deprive or tend to deprive any individual 
of employment opportunities ... because of such individual's ... sex .... 

42 U.S.C. § 2000e-2(a) (1982) (emphasis added). 
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The Bennett Amendment to Title VII, designed to relate Title VII to the 
Equal Pay Act\ see County of Washington v. Gunther, 452 U.S. 161, 173-76, 
101 S.Ct. 2242, 2249-51, 68 L.Ed.2d 751 (1981), and eliminate any potential 
inconsistencies between the two statutes, provides: 

It shall not be an unlawful employment practice under this subchapter 
for any employer to differentiate upon the basis of sex in determining the 
amount of the wages or compensation paid or to be paid to employees of 
such employer if such differentiation is authorized by the provisions of 
section 206 (d) of title 29. 

42 U.S. C. § 2000e-2(h) (1982). It is evident from the legislative history of the Equal 
Pay Act that Congress, after explicit consideration, rejected proposals that would 
have prohibited lower wages for comparable work, as contrasted with equal work. 
The legislative history of the Civil Rights Act of 1964 and the Bennett Amendment, 
however, is inconclusive regarding the intended coverage of Title VII's prohibition 
against sex discrimination, and contains no explicit discussion of compensation for 
either comparable or equal work. The Supreme Court in Gunther, stressing the 
broad remedial purposes of Title VII, construed the Bennett Amendment to incorpo
rate into Title VII the four affirmative defenses of the Equal Pay Act, but not to limit 
discrimination suits involving pay to the cause of action provided in the Equal Pay 
Act. 452 U.S. at 168-71, 101 S.Ct. at 2247-49. The Court noted, however, that the 
case before it did not involve the concept of comparable worth, id. at 166, 101 S.Ct. 
at 2246, and declined to define "the precise contours of lawsuits challenging sex dis
crimination in compensation under Title VII." Id. at 181, 101 S.Ct. at 2254. 

In the instant case, the district court found a violation of Title VII, premised 
upon both the disparate impact and the disparate treatment theories of discrimina
tion. Under the disparate impact theory, discrimination may be established by 
showing that a facially neutral employment practice, not justified by business ne
cessity, has a disproportionately adverse impact upon members of a group pro
tected under Title VII. Proof of an employer's intent to discriminate in adopting a 
particular practice is not required in a disparate impact case. The theory is based in 
part on the rationale that where a practice is specific and focused we can address 
whether it is a pretext for discrimination in light of the employer's explanation for 
the practice. Under the disparate treatment theory, in contrast, an employer's intent 
or motive in adopting a challenged policy is an essential element of liability for a 
violation of Title VII. It is insufficient for a plaintiff alleging discrimination under 
the disparate treatment theory to show the employer was merely aware of the ad
verse consequences the policy would have on a protected group. The plaintiff must 
show the employer chose the particular policy because of its effect on members of 
a protected class. I d. We consider each theory of liability in turn. Though there are 
both questions of fact and law in the district court's opinion, the result we reach is 

1. The Equal Pay Act provides in relevant parr: 
No employer ... shall discriminate ... between employees on the basis of sex by paying wages 
to employees in such establishment at a rate less than the rate at which he pays wages to em
ployees of the opposite sex in such establishment for equal work on jobs the performance of 
which requires equal skill, effort, and responsibility, and which are performed under similar 
working conditions, except where such payment is made pursuant to (i) a seniority system; 
(ii) a merit system; (iii) a system which measures earnings by quantity or quality of produc
tion; or (iv) a differential based on any factor other than sex. 
29 u.s.c. § 206(d)(l) (1982). 
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the same under either the clearly erroneous or the de novo standard of review. See 
Spaulding, 740 F.2d at 699. We begin by reviewing the district court's judgment in 
favor of AFSCME under the disparate impact theory. 

The trial court erred in ruling that liability was established under a disparate 
impact analysis. The precedents do not permit the case to proceed upon that 
premise. AFSCME's disparate impact argument is based on the contention that the 
State of Washington's practice of taking prevailing market rates into account in set
ting wages has an adverse impact on women, who, historically, have received lower 
wages than men in the labor market. Disparate impact analysis is confined to cases 
that challenge a specific, clearly delineated employment practice applied at a single 
point in the job selection process. The instant case does not involve an employment 
practice that yields to disparate impact analysis. As we noted in an earlier case, the 
decision to base compensation on the competitive market, rather than on a theory 
of comparable worth, involves the assessment of a number of complex factors not 
easily ascertainable, an assessment roo multifaceted to be appropriate for disparate 
impact analysis. In the case before us, the compensation system in question resulted 
from surveys, agency hearings, administrative recommendations, budget proposals, 
executive actions, and legislative enactments. A compensation system that is re
sponsive to supply and demand and other market forces is not the type of specific, 
clearly delineated employment policy contemplated by [leading precedents]; such a 
compensation system, the result of a complex of market forces, does not constitute 
a single practice that suffices to support a claim under disparate impact theory. 
Under these principles and precedents, we must reverse the district court's determi
nation of liability under the disparate impact theory of discrimination. 

We consider next the allegations of disparate treatment. Under the disparate 
treatment theory, AFSCME was required to prove a prima facie case of sex dis
crimination by a preponderance of the evidence. As previously noted, liabiliry for 
disparate treatment hinges upon proof of discriminatory intent. In an appropriate 
case, the necessary discriminatory animus may be inferred from circumstantial ev
idence. Our review of the record, however, indicates failure by AFSCME to estab
lish the requisite element of intent by either circumstantial or direct evidence. 

AFSCME contends discriminatory motive may be inferred from the Willis 
study, which finds the State's practice of setting salaries in reliance on market rates 
creates a sex-based wage disparity for jobs deemed of comparable worth. AFSCME 
argues from the study that the market reflects a historical pattern of lower wages to 
employees in positions staffed predominantly by women; and it contends the State 
of Washington perpetuates that disparity, in violation of Title VII, by using market 
rates in the compensation system. The inference of discriminatory motive which 
AFSCME seeks to draw from the State's participation in the market system fails, as 
the State did not create the market disparity and has not been shown to have been 
motivated by impermissible sex-based considerations in setting salaries. 

The requirement of intent is linked at least in part ro culpability. That con
cept would be undermined if we were to hold that payment of wages according 
to prevailing rates in the public and private sectors is an act that, in itself, sup
ports the inference of a purpose to discriminate. Neither law nor logic deems the 
free market system a suspect enterprise. Economic reality is that the value of a 
particular job to an employer is but one factor influencing the rate of compensa
tiOn for that job. Other considerations may include the availability of workers 
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willing to do the job and the effectiveness of collective bargaining in a particular 
industry ... [E]mployers may be constrained by market forces to set salaries 
under prevailing wage rates for different job classifications. We find nothing in 
the language of Title VII or its legislative history to indicate Congress intended to 
abrogate fundamental economic principles such as the laws of supply and de
mand or to prevent employers from competing in the labor market. 

While the Washington legislature may have the discretion to enact a compara
ble worth plan if it chooses to do so, Title VII does not obligate it to eliminate an 
economic inequality that it did not create. Title VII was enacted to ensure equal op
portunity in employment to covered individuals, and the State of Washington is not 
charged here with barring access to particular job classifications on the basis of sex. 

We have recognized that in certain cases an inference of intent may be drawn 
from statistical evidence. We have admonished, however, that statistics must be 
relied on with caution. Though the comparability of wage rates in dissimilar jobs 
may be relevant to a determination of discriminatory animus, job evaluation stud
ies and comparable worth statistics alone are insufficient to establish the requisite 
inference of discriminatory motive critical to the disparate treatment theory. The 
weight to be accorded such statistics is determined by the existence of indepen
dent corroborative evidence of discrimination. We conclude the independent evi
dence of discrimination presented by AFSCME is insufficient to support an infer
ence of the requisite discriminatory motive under the disparate treatment theory. 

AFSCME offered proof of isolated incidents of sex segregation as evidence of 
a history of sex-based wage discrimination. The evidence ... consists of "help 
wanted" advertisements restricting various jobs to members of a particular sex. 
These advertisements were often placed in separate "help wanted-male" and 
"help wanted-female" columns in state newspapers between 1960 and 1973, 
though most were discontinued when Title VII became applicable to the states in 
1972. At trial, AFSCME called expert witnesses to testify that a causal relation
ship exists between sex segregation practices and sex-based wage discrimination, 
and that the effects of sex segregation practices may persist even after the prac
tices are discontinued. However, none of the individually named plaintiffs in the 
action ever testified regarding specific incidents of discrimination. The isolated in
cidents alleged by AFSCME are insufficient to corroborate the results of the Willis 
study and do not justify an inference of discriminatory motive by the State in the 
setting of salaries for its system as a whole. Given the scope of the alleged inten
tional act, and given the attempt to show the core principle of the State's market
based compensation system was adopted or maintained with a discriminatory 
purpose, more is required to support the finding of liability than these isolated 
acts, which had only an indirect relation to the compensation principle itself. 

We also reject AFSCME's contention that, having commissioned the Willis 
study, the State of Washington was committed to implement a new system of 
compensation based on comparable worth as defined by the study. Whether com
parable worth is a feasible approach to employee compensation is a matter of de
bate. Assuming, however, that like other job evaluation studies it may be useful 
as a diagnostic tool, we reject a rule that would penalize rather than commend 
employers for their effort and innovation in undertaking such a study. The re
sults of comparable worth studies will vary depending on the number and types 
of factors measured and the maximum number of points allotted to each factor. 
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A study that indicates a particular wage structure might be more equitable 
should not categorically bind the employer who commissioned it. The employer 
should also be able to take into account market conditions, bargaining demands, 
and the possibility that another study will yield different results. 

We hold there was a failure to establish a violation of Title VII under the dis
parate treatment theory of discrimination, and reverse the district court on this as
pect of the case as well. The State of Washington's initial reliance on a free market 
system in which employees in male-dominated jobs are compensated at a higher 
rate than employees in dissimilar female-dominated jobs is not in and of itself a 
violation of Title VII, notwithstanding that the Willis study deemed the positions 
of comparable worth. Absent a showing of discriminatory motive, which has not 
been made here, the Ia w does not permit the federal courts to interfere in the mar
ket-based system for the compensation of Washington's employees. 

Notes and Questions 

1. Policy Analysis: The policy underlying comparable worth is to increase 
the salaries of jobs that have traditionally been dominated by females. For ex
ample, it is conceivable that truck drivers and secretaries would receive equal rat
ings (that is, be rated to have comparable worth) and thus secretaries' wages 
would be raised to equal truck drivers' wages. At the outset, it should be noted 
that the market has already performed a rating of jobs through the interaction of 
supply and demand. Interferences with one aspect of markets often have reper
cussions in other areas. It is useful to consider a simple two-sector labor market 
model. In Figure VIII-4, panel (a) represents a labor market dominated by males, 
truck driving, and panel (b) represents a labor market dominated by females, sec
retaries. Although the jobs are rated as comparable, the market wage for truck 
drivers, W T' is greater than the market wage for secretaries, W5• Equal pay for 
comparable worth requires that the wage for secretaries be increased to W r At 
WT, the quantity supplied of secretaries increases and the quantity demanded of 
secretaries decreases-that is, there is a surplus of secretaries. Are truck drivers 
becoming secretaries? Are more women attracted to the traditional female-domi-

Figure VIIJ-4 

Equal Pay for Comparable Worth 

(a) Truck Drivers (b) Secretaries 

Wage Wage 
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nated occupation? Does this price floor help the intended beneficiaries? Perhaps 
the wage difference is due to the market compensating a skill that is in shorter 
supply, or is offsetting a negative job perception, rather than making arbitrary 
distinctions based on discrimination. 

2. Barriers to Entry: Assume that women are discriminated against and denied 
entry into a male-dominated occupation. Women prevented from entering that oc
cupation then are forced into female-dominated occupations. The increased supply 
of women in female-dominated occupations depresses wages. The proper solution, 
however, is not to raise the wages of female-dominated occupations while ignoring 
the barriers to entry. Such a remedy would merely combat one inefficiency in the 
economy (barriers to entry) by creating a second inefficiency (a minimum wage in 
female dominated occupations). Moreover, the remedy would be paid by the em
ployers in the female-dominated industry who have not discriminated against 
women. But this is the perverse incentive created by comparable worth. 

3. Some Repercussions: By implementing comparable worth, some repercus
sions must follow. When wages in jobs dominated by women are artificially raised, 
the number of jobs will shrink, as employers seek to substitute other, and now 
cheaper, inputs (e.g. word processors for typists), and as customers substitute other 
products for those made by firms whose wage bills and prices have risen because 
of comparable worth. At the same time, men will start competing more for those 
jobs, enticed by the higher wages. As a result, employment for women may decline 
in those jobs. These displaced female workers may displace others in predomi
nately male jobs, maybe even truck drivers. However, their personal utility will be 
lower since they could currently have those jobs, but choose not to. Another reper
cussion is that women, by receiving higher wages, will not invest as much in their 
human capital. Human capital is discussed in section C(l), infra. Thus, compara
ble worth may not have much of an affect on occupational sex segregation. 

4. Treating the Symptoms, Not the Underlying Problem: Much of the pre
ceding economic analysis suggests that the economic status of women cannot be 
improved without altering the basic market conditions. In this view, lower 
wages for women are the symptom of significant underlying structural condi
tions. Efforts like comparable worth that concentrate on supply conditions and 
wages are doomed to failure because the most likely cause for the differential 
treatment for women is employers' demand. Equality of treatment will not be 
achieved until men and women are equal in the employers' eyes. Artificial wage 
structures will not solve the issue. In fact, the analysis of equal pay for equal 
work suggests that women leaders should advocate hiring quotas for women in 
order to combat the adverse employment effects of equal pay provisions. As dis
cussed in Section B, however, such affirmative action programs create an en
tirely new set of incentives that may have an adverse impact on women in the 
labor market. 

B. Employers' Behavior 

Employers are purchasers in the labor market. They must determine how 
much labor to hire, how much to invest in hiring and training employees, how to 
deal with workforce diversity, and how to terminate employees. 

\1 
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1. The Demand for Labor 

The demand for labor, or any factor of production, is a derived demand. The 
demand for the factors of production is derived from the demand for the prod
ucts that the factors produce. Thus, the demand for labor is directly related to 
the demand for goods and services that the labor is used to produce. If the de
mand for lawyers increases, then the derived demand for law professors in
creases. If the demand for law and order increases, the derived demand for police 
officers increases. Derived demand also obeys the law of demand. All things 
being equal, if the price of an input increases, then less of it will be used by firms. 

Firms combine various factors of production, mainly capital and labor, to pro
duce goods or services that are sold in a product market. Their total output, and 
the way in which they combined labor and capital, depend on product demand, 
the amount of labor and capital they can acquire at given prices, and the choice of 
technologies available to them. Study of the demand for labor focuses on finding 
out how the number of workers employed by a firm, or set of firms, is affected by 
changes m one or more of these three forces. To simplify the discussion, it is as
sumed that all other forces, except for the one being studied, are held constant. 

A fundamental question is how the number of employees demanded varies 
when wages change. Suppose that the wages facing a certain industry vary over a 
long period of time, but the technology available, the conditions under which the 
capital is supplied, and the relationship between product prices and product de
mand are unchanged. An increase in the wage rate impacts the quantity of labor 
demanded in two ways. First, higher wages imply higher costs and usually higher 
product pnces. Because consumers respond to higher prices by buying less, em
ployers tend to reduce their level of output. Lower output levels, of course, imply 
lower employment levels, other things being equal. This decline of employment is 
called a scale effect-the effect on desired employment of a smaller scale of pro
ductiOn. Second, as wages increase, assuming the price of capital does not 
change, at least initially, employers have incentives to cut costs by adopting a 
technology that relies more on capital and less on labor. Thus, if wages rise, de
med employment falls because of the shift towards a more capital-intensive 
mode of production. This second effect is called a substitution effect because as 
wages rise, capital is substituted for labor in the production process. ' 

These two insights yield a demand curve for labor. It shows how the desired 
level of employment (measured in either labor hours or number of employees) 
varies with changes in the price of labor when the other forces affecting demand 
are held constant. These other forces are the product demand schedule the condi
tions under which capital can be obtained, and the set of technologie~ available. 
If wages change and these other factors do not, one can determine the change in 
quanttty demanded by moving either up or down along the demand curve. 

The interaction of supply and demand for labor results in an equilibrium 
wage. Once this wage is established, the individual buyers of labor are price tak
ers. Since the equilibrium wage is established, the point of interest becomes the 
quantity of labor that an individual firm chooses to hire. Assume that the firm 
has many inputs, one of which is labor. Also, let the quantities of all inputs ex
cept labor be fixed. Labor, in other words, is the only variable input in the short 
run. So, m order to produce more output, the firm must hire more labor. Suppose 
the firm in this instance is a lawyer who must decide whether to hire a paralegal 
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to help with legal research. Hiring the paralegal will increase output which is 
sold to clients to obtain revenue. At the same time, hiring a paralegal will in
crease the cost of production because the paralegal must be paid. The lawyer 
makes a profit maximizing decision at the margin. If hiring the paralegal in
creases total revenue more than it increases total cost, then hiring the paralegal 
will increase profits. The lawyer will always hire a paralegal if doing so increases 
profits- that is, if the marginal revenue is greater than the marginal cost. Sup
pose the lawyer is thinking about hiring a second paralegal. The same decision 
process is repeated. If the marginal revenue is greater than the marginal cost of 
the second paralegal, then he or she will be hired. This process continues with 
every prospective paralegal. 

Recall from Chapter V that the law of diminishing marginal returns states that 
as more and more of a variable input is added to a production process in which 
there is a fixed input the marginal product of the variable input eventually declines. 
Here, the focus is on the role of workers as a variable input. As more paralegals are 
hired, the extra output of each paralegal eventually falls. Since each additional 
paralegal adds less and less to total output, the additional revenue that each parale
gal produces eventually falls below the additional cost of hiring. At some point, the 
lawyer will stop hiring additional paralegals. In short, the profit maximizing lawyer 
should hire all paralegals that add more to revenue than to costs, but stop hiring at 
the point when the addition to revenue is just equal to the addition to cost. 

The example of the lawyer's decision to hire paralegals can also be expressed in 
equation form with economic terminology. The extra output that each additional 
unit of labor adds to total output is called the marginal product of labor, MPL. 

MPL=HPI~L 

Where ~ TP is the change in total product and ~L is the one umt mcrease in 
labor. Adding more of the variable input to other fixed inputs will eventually lead 
to a decrease in the marginal product of the variable input in the short run. Table 
VIII-I shows a marginal product of labor schedule and summarizes the hypothet
ical choices available to the lawyer. The first column shows the number of para
legals. The second column shows the marginal product of the paralegal, the 
amount by which total output increases as one more unit of labor is added to the 
production process. The first paralegal adds 14 units of output, the second adds 
12 units of output, and so forth. MP L decreases as the amount of labor increases, 
according to the law of diminishing marginal returns. 

Number of 
Paralegals 

1 
2 
3 
4 
5 

Marginal Product 
of labor 

MPL 

14 
12 
10 

8 
6 

Table Vlll-1 

Marginal Revenue 
Product Revenue 

MRc=P MRPL = MRC X MPL 

$2 
2 
2 
2 
2 

$28 
24 
20 
12 
12 

Marginal Factor 
Cost 

MFCL =Wage 

$7 
7 
7 
7 
7 

6 4 2 8 7 

7 
8 

2 
0 

2 
2 

4 
0 

7 
7 
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When the extra legal services produced by each additional paralegal is sold, 
the resulting increase of total revenue is called the marginal revenue product of 
labor, MRP L" 

MRPL = ~TR I ~L 

Where ~TR is the change in toral revenue and ~Lis the change in the amount of 
the labor hired. Another method of expressing MRP L is 

MRPL = MRC X MPL 

Where MRc is the marginal revenue under competitive conditions (that is, MR 
is the increase in total revenue resulting from selling one more unit of output) 
and MPL is the marginal product of labor. For the firm that sells its product in a 
perfectly-competitive market, marginal revenue is equal to the price of the prod
uct. Thus, the marginal revenue product is simply the price of the final product 
times the marginal product of each unit of labor. As shown in Table VIII-1, the 
marginal revenue product of the firm's first unit of labor is found by multiplying 
the marginal product by the price of the product. Marginal revenue product, 
MRP L' declines as more paralegals are hired because MP L declines. 

Regardless of the economic shorthand used, the profit maximizing firm will 
continue adding units of labor as long as the additional revenues that labor pro
duces are greater than the additional costs of labor. The firm will stop hiring when 
the additional revenues are less than the additional costs of hiring. The extra cost 
of hiring one more unit of labor is called the marginal factor cost of labor (MFCL). 

MFCL = ~TC I ~L 

Where ~ TC is the change in total cost and ~L is the one unit change in labor. 
Under competitive conditions, the firm may purchase all of the labor it wants at 
the prevailing wage rate. Each additional paralegal in Table VIII-1 has a mar
ginal factor cost equal to the wage rate (MFCL = W). 

The profit maximizing lawyer will hire additional paralegals to the point 
where MRP L = MFCL- or, in the alternative, MRP L = W. The numbers in Table 
VIII-1 indicate that if the lawyer should hire 6 paralegals. Each unit of labor 
from the first to the sixth adds more to the revenue than to cost. Hiring 6 units 
the lawyer adds as much as possible to profit. However, the seventh paralegal 
adds more to cost than to revenue and, therefore, will not be hired. 

This process is derived from the manner in which the competitive firm deter
mines its profit maximizing output. The firm follows the same process to equate 
its marginal cost to marginal revenue in hiring inputs as it does in selling its 
product. In fact, when the firm hires the profit maximizing quantity of labor, that 
amount of labor produces the profit maximizing level of output. The numbers 
used in Table VIII-1 are presented in graphical form in Figure VIII-5. The MPL 
curve is drawn by plotting the points from columns 1 and 2. The demand curve 
for the lawyers services as shown in panel (b) where price equals $2.00. The 
MRPL is shown in panel (c). The competitive wage is $7.00, stated as MFCL. The 
profit maximizing quantity of labor is the point where the MFCL curve crosses 
the MRPL curve. At this point, the marginal revenue product of labor equals the 
marginal factor cost of labor. 

. Obviously, firms employ many inputs other than labor. The profit maximiz
mg rule for the level of employment is the same for each resource. Marginal pro-
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Fi~ure VIII -5 

The Profit Maximizing Quantity of Labor 
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ductivity theory gives insight into the purchasing behav!o~ of firms. In the short 
run, when labor is the only variable input, the firm IS w1lhng to purchase or h1re 
additional units up to the point where MRP L = W. Thus, MRP L traces the rel~
tion between the price of labor, the wage rate, and the amount of labor a firm IS 

willing to purchase. In other words, the marginal revenue product curve i~ also 
the firm's short run demand curve for labor. Figure VIII-6 Illustrates th1s. At 
wage rate, W

0
, the firm chooses Q

0 
units of labor. At a higher wage, such as WI' 

less labor is hired. For each wage, the firm adjusts the level of employment to 
maintain the equation MRPL = W. 

The demand for labor changes when the factors that are normally held con
stant are changed. For example, suppose the demand for the product of a parti~
ular industry increases so that, at any price, more of the goods or services m 

Figure VIII -6 
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question can be sold. If the technology and the conditions in which capital and 
labor are made available to industry do not change, then output levels will rise as 
firms in the industry seek to maximize profits. This scale, or output effect, would 
increase the demand for labor at any given wage rate. As long as the relative 
prices of capital and labor remained unchanged, there is no substitution effect. 
As a result, the entire demand curve shifts to the right. This rightward shift from 
D to D1 in Figure VIII-6 indicates that at every possible wage rate, the number of 
workers demanded has increased. 

Consider what would happen if the product demand schedule, technology, 
and labor supply conditions remain the same, but the supply of capital changes 
so that the price of capital falls to fifty percent of its prior level. The effect on 
labor demanded by the change in price of another input can be divided into two 
parts-the scale and substitution effects. First, when capital prices decline, the 
cost of producing tends to decline. Lower producer costs stimulate increases in 
production which tends to raise the level of desired employment at any given 
wage. The scale effect of a fall in capital rates thus tends to increase the demand 
for labor at each wage level. The second effect of a fall in capital prices is a sub
stitution effect, whereby firms adopt more capital intensive technologies in re
sponse to cheaper capital. Such firms would substitute capital for labor and use 
less labor to produce a given amount of output than before. With less labor 
being desired at each wage rate, the labor demand curve tends to shift to the left. 
The fall in capital prices thus generates two opposite effects on the demand for 
labor. The scale effect will push the labor demand curve rightward, while the 
substitution effect will push it to the left. Either effect could dominate; thus eco
nomic theory does not yield a clear-cut prediction regarding how a fall in capital 
prices will effect the demand for labor. A rise is capital prices would generate the 
same overall ambiguity of effect on the demand for labor. 

The hypothesized changes due to changes in product demand and changes in 
capital prices tend to shift the demand curve for labor. It is important to distin
guish between a shift in a demand curve and a movement along the curve. A 
labor demand curve graphically shows the labor desired as a function of the 
wage rate. When the wage changes and other forces are held constant, one moves 
along the curve. However, when one of the other forces changes, the labor de
mand curve shifts. Unlike wages, these forces are not directly shown when the 
demand curve for labor is drawn. Thus, when they change, a different relation
ship between wages and desired employment prevails and this shows up as a shift 
of the demand curve. If more labor is desired at any given wage rate, then the 
curve has shifted to the right. If less labor is demanded, then demand curve has 
shifted left. 

The demand for labor can be analyzed on three levels: (1) to analyze the de
mand for labor by a particular firm, one would examine how an increase in the 
wage of, say, a paralegal, would affect his employment by a particular law firm; 
(2) to analyze the effect of this wage increase on the employment of paralegals in 
the entire law firm industry, one would use an industry demand curve; (3) finally, 
to see how the wage increase would affect the entire labor market for paralegals 
in all industries in which they are used, one would use a market demand curve. 
For example, paralegals are also used in government agencies such as the Securi
ties Exchange Commission. Firm, industry, and market labor demand curves 
vary in shape, to some extent because scale and substitution effects have different 
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strengths at each level. However, it is important to remember that the scale and 
substitution effects on wage changes work m the same d1rectwn at each level so 
that firm, industry, and market demand curves all slope downward. One can also 
distinguish between long run and short run labor demand curves. Over very 
short periods of time, employers find it difficult to substitute capital for lab?r, or 
vice versa. The customers may not alter their product demand very much m re
sponse to a price increase. It takes time to fully adjust consumption and produc
tion pay. Over long periods of time, of course, responses to changes m wages and 
other factors affecting the demand for labor are larger and more complete. 

A typical objection that is sometimes raised to the theory of labor demand 
introduced here is that the theory assumes a degree of soph1st1cat10n on the part 
of real world employers that is just not there. It is hard to imagine an employer 
uttering the words "marginal revenue product of labor." Employers, it is argue?, 
are both unfamiliar with the textbook rules of profit max1m1zatwn and unable m 
many situations accurately to measure or value the output of individual units.of 
labor. The typical reply to this objection is that whether employers can verbahze 
the profit maximizing conditions, or whether they can expltCttly measure . the 
marginal revenue product of labor, they must at least mtlllt them to surv1ve m a 
competitive market. This is true because competition weeds out employers .":ho 
are not good at generating profits in much the same mann~r as competition 
weeds out pinball players who do not understand the mtncaCtes of how speed, 
angles, and spin affect the motion of bodies through space .. Yet 1t wou;d be sur
prising if the best pinball players m Amenca could verbah~e Newtons laws of 
motion. The point is that employers can know concepts Without bemg able to 
verbalize them. Those who are not good at maximizing profits will not last very 
long in competitive markets. Conversely, those who survive, whether they can 
verbalize the general concepts or not, know how to max1m1ze profits. 

2. Employer Investments 

Employers attempt to maximize profits by selecting the optimal combination 
of inputs. The selection and development of employees IS an extremely Important 
part of most firms' decision making. Since people vary m the1r sk1lls ~nd workmg 
habits it often behooves firms to invest time and resources m selectmg the nght 
individuals at the lowest possible cost as well as to invest in training some indi
viduals once they have been hired. 

a. Hiring 
Firms often incur significant costs in selecting employees. Since firms often 

bear the cost of hiring and training workers, they prefer to obtain a work force 
of a given quality at the least possible cost. Similarly, they prefer to h1re workers 
who are fast learners, because those workers can be trained at less cost. Unfortu
nately, it may prove expensive for firms to investigate extensively the background 
of every possible individual who applies for a job in order to ascertam h1s or her 
skill level and ability to undertake training. One way to reduce these search. costs 
is to rely on credentials or signals in a hiring process, rather than mtensely mves
tigating the qualities of individual applicants. For example, if, on average, college 
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graduates are more productive than high school graduates, an employer might 
specify that a college degree is a requirement for the job. Rather than interview
ing and testing all applicants to try to ascertain the productivity of each, the firm 
may simply select its new employees from the pool of applicants who meet the 
educational standard. Similarly, if employees believe that married men are less 
likely to quit their jobs than single men, or that 25 year olds are less likely to quit 
than teenagers, then they may want to give preferential treatment to married men 
and 25 year olds over single men and teenagers in the hiring process. 

Such forms of statistical discrimination, meaning judging individuals by group 
characteristics, have obvious costs. On the one hand, for example, some high 
school graduates may be fully qualified to work for a firm that insists on college 
graduates. Excluding them from the pool of potential applicants imposes costs on 
them, in the sense that they do not get the job. It also imposes costs on the em
ployer if other qualified applicants cannot be readily found. On the other hand, 
there may be some unproductive workers among the group of college graduates, 
and the employer who hires them may well suffer losses while they are employed. 
However, if the reduction in hiring costs that arises when signals such as educa
tiona! credentials, marital status, or age are used is large, then it may prove prof
itable for an employer to use them even if an occasional unsatisfactory worker 
sneaks through. In other words, the total costs of hiring, training, and employing 
workers may well be lower for some firms when hiring standards are used than 
when such firms rely on more intensive investigations of applicant characteristics. 
Firms also use employment agencies to help them identify and hire employees. 

Consultants & Designers, Inc. v. Butler Service Group, Inc. 
United States Court of Appeals, Eleventh Circuit 

720 F.2d 1553 (1983) 

TJOFLAT, Circuit Judge: 

In these consolidated appeals we must decide whether a restrictive covenant 
in a contract of employment is enforceable under state law ... 

I. 

A. 
Butler Service Group, Inc. (Butler), and Consultants and Designers, Inc. (C 

& D), are two of a large number of firms in the technical service industry. This 
industry may be viewed as a variant of the employment agency industry. Firms in 
this industry serve as middlemen and providers of information in the market for 
highly skilled, relatively mobile technically trained workers in fields such as engi
neering, designing, drafting, and data processing. These workers are generally re
ferred to as "job shoppers." A technical service firm (TSF) recruits job shoppers 
from a national and in some cases an international market. 

The job shoppers are recruited to service the needs of client firms. The client is 
likely to have a need for short-term, highly skilled technical workers that it cannot 
satisfy from its local area. Though the employment offered to job shoppers is tern-
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porary, it may last for several years. The TSF specializes in bringing together firms 
seeking these kinds of workers with individuals seeking this sort of work. 

Job shoppers, though they work on the client's premises and under its super
vision, are paid by the TSF and are in that sense employees of the TSF. The TSF 
earns its income by charging the client firm a price per employee per pay period 
which exceeds what it must in turn pay the employee. Unlike a traditional em
ployment agency the TSF receives no finder's fee from either the job shopper or 
the client firm for the initial placement of the employee with the client. Because 
of the diminished job security and the lack of other employee benefits, client 
firms, in order to attract job shoppers, must be willing to pay the job shopper ap
proximately thirty percent more than they pay their direct employees performing 
the same task. 

TSFs generally structure their relationships with job shoppers and client 
firms through contract. In serving as an intermediary in the market between job 
shoppers and client firms, TSFs must not only compete with one another, but 
face competition from employment agencies and from disintermediation, i.e., 
firms and workers searching for and contracting with one another directly with
out a TSF acting as an intermediary. 

B. 

In the early 1970's, the Tennessee Valley Authority (TVA) embarked on a pro
gram calling for the design and construction of several nuclear power plants. By 
1979, TVA had thirteen of these plants under construction in the states of Tennessee 
and Alabama, and its nuclear program was the largest in the United States. To com
plete its program and to augment its permanent staff, TVA turned to TSFs to supply 
contract personnel for the design and construction of its nuclear power plants. 

In 1976, Butler obtained a contract to supply technical employees to TVA. 
The contract between Butler and TVA provided that TVA would pay Butler an 
hourly wage to be received by each employee, plus a markup. These payments 
were "[d]eemed to cover all wages and salaries; all general, administrative, and 
overhead expenses; any and all other direct or indirect costs or expenses, includ
ing Workmen's Compensation, Federal and State Unemployment Insurance and 
FICA, and profit." The contract provided that during its term neither TVA nor 
Butler would hire the other's employees. The contract contained no restriction on 
TVA's solicitation or hiring of job shoppers after the expiration of the contract. 
The contract was terminable by either party on seven days' notice. The contract 
was extended a number of times. The final extension commenced in April 1979, 
and continued the agreement until May 3, 1980. 

The relationship between Butler and its job shoppers was similarly con
strained and conditioned by contract. Butler's contract with its job shoppers 
working at TVA contained the following clause: 

Employees shall not accept employment directly or indirectly by client for 
a period of ninety (90) days following the completion of assignments to 
said client and/or assignment to the work of said client performed, on em
ployer's premises out in the field without the written consent of employer. 

In 1979, TVA requested a number of TSFs, including Butler and C & D, to 

submit proposals for contracts to supply employees to TVA upon the expiration 
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of Butler's contract in May 1980. In March 1980, TVA decided to award the 
new contracts to C & D and H.L. Yoh Co., and advised Butler that its contract 
with TVA would end on May 3, 1980. After receiving notice that its contract 
would be terminated, Butler, in April 1980, notified each employee assigned to 
TVA that 1ts contract with TVA was being terminated and that it would enforce 
its restrictive covenant and would attempt to find a new job for every employee 
who was mterested. Butler gave C & D, Yoh, and CDI Corporation notice of its 
restrictive covenant and of its intent to enforce the covenant. Butler offered to 
enter into a "bridge or extended contract" with TVA during which C & D and 
Yoh would replace the Butler employees on an individual basis as they could. 
Butler also offered to the successor TSFs to negotiate a waiver of its claimed 
rights under the restrictive covenant. 

Having learned that C & D had begun soliciting Butler's TVA employees, 
and that both C & D and Yoh intended to staff positions under their TVA con
tracts by employing Butler employees at TVA, Butler sued C & D and Yoh in the 
United States District Court for the Southern District of New York. Butler sought 
damages for tornous mterference wah its contracts with its employees and an in
junction to prevent C & D and Yoh from attempting to hire away Butler's job 
shoppers at TVA. Butler applied for an ex parte temporary restraining order 
which was issued on May 6, 1980. ' 

After the restraining order was entered, TVA accepted Butler's offer of a 
bridge contract of ninety days duration terminable on seven days' notice. This 
contract was intended to keep Butler and its job shoppers in place for a period of 
t1me dur~ng which C & D and Yoh would gradually replace Butler's job shoppers 
With their own. On May 22, 1980, the district court, having been informed of 
the bridge contract, concluded that Butler's claim for injunctive relief was moot 
and therefore dissolved the temporary restraining order. 

On June 9, 1980, C & D and several former Butler job shoppers (referred to 
collecnvely as C & D) brought an antitrust action in the Northern District of Al
abama seeking injunctive relief and damages under the theory that Butler's at
tempted enforcement of its restrictive employment covenant violated sections 1 
& 2 of the Sherman Act. On June 11, 1980, C & D amended its answer in the 
New York case to include a counterclaim alleging tortious interference by Butler 
With C &_D's contract with TVA, abuse of process, malicious prosecution and 
UnJUSt ennchment. C & D, joined by Yoh, moved the New York court to transfer 
the case to the Northern District of Alabama, and on August 29, 1980, the court 
granted the motion. See 28 U.S.C. § 1404(a) (1976). 

On February 10, 1981, the court below consolidated the New York and Al
abama cases, and set the cases for trial on the limited question of the validity and 
enforceability of Butler's restrictive employment covenant under state law and 
section 1 of the Sherman Act. A bench trial was held in July and on November 3, 
1981, the court handed down a memorandum opinion, in which it found that 
the covenant was unenforceable under state law, but that neither the covenant 
nor its attempted enforcement violated section 1 of the Sherman Act. 

The court entered a partial final judgment, in conformance with its opinion, 
~nder Fed.R.Civ.P. 54(b). The court also denied Butler's motion for summary 
Judgment on C & D's claim under section 2 of the Sherman Act and certified its 
ruling for appeal under 28 U.S.C. § 1292(b) (1976). All parties appealed. 
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II. 

Three related issues are raised for our review in this appeal. Each of these is
sues revolves around the restrictive covenant in the contract between Butler and 
the job shoppers it hired and employed at the TVA's work sites. The first is whether 
this restrictive covenant is enforceable under state law. The second is whether it 
constitutes a "contract. .. in restraint of trade" under section 1 of the Sherman Act. 
The third is whether, given the factual record already established and our analysis 
of those facts, Butler is entitled to summary judgment on C & D's claim under sec
tion 2 of the Sherman Act that Butler "monopolize[ d), attempt[ed] to monopolize, 
or conspire[ d) ... to monopolize" the relevant part of the technical service industry. 

A. 

The parties agreed at the trial that the validity and enforceability of Butler's 
restrictive covenant was to be governed as to the Alabama employees by the 
stricter of Alabama and New Jersey law, and as to the Tennessee employees by 
the stricter of Tennessee or New Jersey law. We concur in the finding of the court 
below that there is no significant difference in the law of the three states. The dis
trict court correctly stated that: 

Notwithstanding the vastness and variety of cases, the touchstone of this 
analysis has not varied since the grandfather case of Mitchell v. Reynolds 
cited as 1 P.Wms. 181, 24 Eng.Rep. 347 (O.B.1711) .... Lord Maccles
field applied a "reasonableness" or balancing test which has survived, 
with many enlightening applications, to this day. We thus sail into that 
cherished legal haven, "Is it reasonable under the circumstances?" 

In judging reasonableness, the district court looked both to the Restatement 
(2d) of Contracts, § 188, and to the appropriate case law. The Restatement 
fleshes our the legal standard a bit. It states that the covenant "[i]s unreasonably 
in restraint of trade if (a) the restraint is greater than is needed to protect 
promisee's legitimate interest, or (b) the promisee's need is outweighed by the 
hardship to the promisor and the likely injury to the public." As the district court 
correctly noted, "[p ]recedents are of less than usual value because the question of 
reasonableness must be decided on an ad hoc basis. There is no inflexible for
mula. Allright Auto Parks, Inc. v. Barry, 409 S.W.2d 361 (1966)." 

It is clear that the district court was correct in its finding that the time and 
area restraints are not unreasonable. The covenant is limited to a period of 
ninety days and to the specific client worksite at which Butler placed the individ
ual employee. It would be difficult to conceive of a more limited post-employ
ment covenant. Nonetheless, the covenant cannot pass muster if it fails to meet 
the reasonableness standard enunciated in the Restatement. 

In evaluating the reasonableness of any covenant not to compete, it is essen
tial that we determine in what business the promisee is engaged. We cannot other
wise determine whether the employer is attempting to prevent ordinary competi
tion, something which "[t]he employer has no legitimate interest" in preventing, 
Whitmyer Bros. v. Doyle, 274 A.2d 577, 581 (1971), or whether he has some le
gitimate protectible interest. 

While in a technical sense the relationship between Butler and its job shop
pers was employer-employee, this characterization of the relationship does more 
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to obscure the relevant issues than to enlighten them. It is more revealing to rec
ognize Butler's role as that of the much maligned but time-honored middleman. 
Butler served as an intermediary in the market for highly-skilled, technically
trained workers. There were individuals seeking such employment and firms 
seeking to employ them. In a pristine world in which information is costless, 
there would be no need for the essential service that Butler performs. The client 
firms and the prospective employees would each know what the other has to 
offer and could negotiate a contract instantaneously and costlessly. That, how
ever, is not the nature of the world in which we live. Butler and C & D, and the 
fifteen other firms that applied for the contract with TVA, as well as a myriad of 
other firms in the technical service and related industries, exist and flourish be
cause information is a costly and valuable commodity. 

Whatever ancillary services Butler supplied to TVA, it was as a provider of 
information that Butler performed its essential function. Butler's role was to 
gather, distill, and provide to TVA information on available and suitable people 
for TVA's positions and simultaneously to provide to prospective job shoppers in
formation about TVA and the positions it was offering. Thus, in this sense, But
ler was serving as a form of an employment agency. In the market for the infor
mation in which Butler dealt, it had to compete with: (1) all other technical 
service firms; (2) conventional employment agencies; and (3) disintermediation 
by firms and workers. Disintermediation is the actualization of the ever-present 
cry to eliminate the middleman, i.e., direct solicitation, negotiation and contract
ing between the firm and the worker. Eliminating the middleman is at first blush 
a facile and attractive alternative. However, middlemen exist because they pro
vide a useful and highly-valued service. If Butler's covenant with its job shoppers 
is to have any justification, that justification must be to protect Butler's role as a 
middleman in the market for information between job shoppers and client firms. 

Once (1) a job shopper has been informed about a client and vice versa; (2) the 
job shopper has expressed a desire to work for the client and vice versa; and (3) the 
employment has commenced and each is satisfied with the other, the primary mis
sion of the technical service firm is complete. At that point, barring some form of 
contractual constraint, the client firm and the job shopper could sever their rela
tionships with the TSF and consummate a relationship with one another. The job 
shoppers and client firms could thereby opportunistically appropriate the work 
product of the TSF without paying it the full value of its services. If the TSF is to 
receive a reward for the services of the job shopper proportional to the latter's con
tribution to the client firm, the TSF must find some contractual means to protect its 
future income stream from the ravages of opportunistic disintermediation. 

The covenant between Butler and TVA not to hire one another's employees 
and the restrictive covenants in Butler's contracts with its job shoppers were 
clearly crafted to prevent such disintermediation. But for these contractual con
straints the job shoppers and the TVA could get the benefit of Butler's services 
without paying the full price of those services. The application of Butler's restric
tive covenant after the termination of its contract with TVA was designed to pro
tect against TVA terminating Butler and then hiring either directly, or indirectly 
through another technical service firm, the Butler job shoppers. TVA had the 
power and the right to terminate Butler, but not to abrogate Butler's property in
terest in its job shoppers. Butler's rights under its employment contracts need not 
have been enforced. They could have been sold. Regardless of whether Butler 
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would have struck a deal with the job shoppers, TVA, or the successor TSF, But
ler was nonetheless protected by the covenant from opportunistic termination of 
the relationship by TVA. Therefore we conclude that Butler had a legitimate in
terest in protecting from opportunistic appropriation its investment in acquiring 
the information necessary to carry on its business, and that the covenant was rea
sonably well crafted to carry out that task. This satisfies the first prong of the Re
statement's reasonableness test. 

As to the second prong, whether either the job shoppers who are held to this 
covenant, or third parties, including the public at large, are sufficiently adversely 
affected by the covenant to render it unenforceable, the answer must be no. Th.e 
TVA and all the parties to this action, with the exception of Butler, would gam If 
the restrictive covenant is held to be unenforceable. If the covenant IS enforced, 
Butler has a properry interest in the ninety days of employment of its ex-job 
shoppers at TVA. TVA, the job shoppers, and C & D could each gam by the ex
tinguishment of this properry right. In that sense, Butler's loss must be someone 
else's gain, and Butler's gain is someone's loss. Such a pecumary loss to C & D, 
the TVA, or the job shoppers cannot serve to invalidate an otherwise valid 
covenant. The value of this loss has already been compensated for presumably m 
the consideration for the contracts negotiated between Butler and the TVA, But
ler and its job shoppers, and C & D and the TVA. 

The essence of the inquiry under the second prong of the Restatement should 
be directed at the effect of the covenant on the general public. The proper pos
ture from which this inquiry is to be undertaken is not after the termination of 
Butler by TVA (ex post), but rather before the formation of the contracts be
tween Butler, on the one hand, and its job shoppers and TVA on the other (ex 
ante). In precisely the same spirit that it was in TVA's and the job shoppers' inter
est to eliminate Butler after Butler had performed Its services, and before 1t had 
received all the income from those services, so too it was in the public's interest 
at that time that the covenant not be enforced. The public suffers a loss as a re
sult of the enforcement of the covenant. The loss is not, however, that the nuclear 
power plant at which the job shoppers were employed will suffer any delay in 
completion. Rather, the loss to the public, if any, will come in the form of higher 
electric rates. The covenant grants a properry right to Butler which would doubt
less have been negotiated away, resulting in a wealth transfer from one or more 
of the other concerned parties to Butler. The cost of purchasing this waiver might 
ultimately have been passed on to TVA consumers. 

In applying the second prong of the Restatement test, and assessing the effect 
of this restrictive covenant on the public at large, we must focus on ItS effect at 
the time the contract was formed. The question before us is whether on balance 
the public gained or lost as a result of Butler's ability to secure itself from opp~r
tunistic behavior on the part of its client TVA and its job shoppers workmg 
there. There is some optimal investment for sociery in the resources reqmred to 
find and place technical workers at places such as TVA. The goal of the legal sys
tem in this regard is to provide a framework and structure out of which the m
centives to the individual firms making the decisions will correspond to those re
quired to achieve the optimal investment for society. If the firms in the industry 
can receive the benefits of investment without paying the costs they will tend to 
overinvest. On the other hand if they pay the costs but cannot be assured of re
ceiving the benefits they will tend to underinvest. 
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The protection that Butler believed it acquired as a result of this restrictive 
covenant permitted Butler to invest at a level closer to the optimum in the assets 
required to find personnel for TVA. By protecting the future stream of income 
that Butler would receive from its job shoppers, Butler was induced to invest 
more in searching for job shoppers than it otherwise would. Thus the public at 
large can be expected to gain from the enforcement of this and similar restrictive 
covenants to the extent that these covenants encourage optimal investment. The 
covenants therefore survive the second prong of the test provided by the Restate
ment supra. 

Our conclusion is not that the enforcement of this restrictive covenant is the 
only or even the best way for Butler to protect its legitimate interest in the future 
employment of its job shoppers. Nor does our conclusion that it is reasonable 
under the circumstances imply that it is in Butler's ultimate self-interest to em
ploy this covenant. Such a determination would be beyond the intellectual power 
of this or any other court. Ultimately it is the market which will be the final ar
biter of the efficiency, or lack thereof, of this covenant. If Butler should persist in 
offering this covenant and its competitors do not, the market will have the op
portunity to choose between them. What we are dealing with are contracts made 
between and among consenting adults and corporations. Presumably they will 
act in such a way as to maximize their individual welfare, and it would be pre
sumptuous and harmful if we were to substitute our ex-post judgment for their 
ex-ante choice. Therefore we hold that the restrictive covenant in the contracts 
between Butler and its job shoppers at TVA is enforceable under state law. Were
verse the district court's contrary holding and remand for further proceedings 
consistent with this opinion. 

Notes and Questions 

1. Restrictive Covenants and the Middleman: A restrictive covenant is a con
tract between an employer and employee that restricts the employee from com
peting against the employer for a certain amount of time after termination. As the 
court points out, this allowed Butler to invest in the resources necessary to find 
jobs for its job-shoppers. Butler is a middleman whose service is to help the mar
ket function by matching buyers and sellers of services. The restrictive covenant 
allows Butler to earn a profit on the investment of time and resources in getting 
the buyers and sellers together. Butler is compensated by, in effect, marking up 
the job-shoppers' salary. The mark-up is a tempting target for both TVA and the 
job shoppers because it should be possible for them to agree on a new contract 
with a salary between the salary paid by Butler to the job seekers and the fees re
cieved by Butler from TVA. Butler is vulnerable because its investment in finding 
workers jobs at TVA is both firm-specific to TVA as well as specific to each em
ployee. The restrictive covenant protects Butler from opportunistic behavior by 
either the ultimate employer or the job-shoppers. From this viewpoint, the restric
tiVe covenant is necessary for Butler to stay in business. Is enforcement of the re
strictive covenant beneficial to the job shoppers? Is it beneficial to the employers? 

. 2. Wages: How does a restrictive covenant affect wages? Does it allow for 
higher wages-or does it depress wages? 
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b. Itaining 
It is useful to conceptually distinguish between two types of training: General 

training increases an individual's productivity to many employers equally, and 
specific training increases an individual's productivity only to the firm in which 
he or she is currently employed. General training might include teaching an ap
plicant basic reading skills, or teaching an aspiring paralegal how to conduct 
legal research. Specific training might include teaching a secretary how to use a 
law firm's unique filing system. Employees, in the absence of some type of con
tractual restraint, will tend to bear the costs of general training because the em
ployees are generally free to take it with them to another employer. Often times, 
employees bear these general training costs in the form of lower wages during a 
training period or an apprenticeship. Lower salaries for judicial clerks, and entry 
level associates in law firms can be explained from this perspective. On the other 
hand, the employer is expected to pay for specific training, since the employer 
will receive higher productivity from the employee from that training, yet the em
ployee will be unable to receive any benefits in the form of higher wages from 
that training by moving to another job. One major implication of the provision 
of specific training is that firms who invest in specific training are reluctant to lay 
off workers in whom they have invested. Another implication of the distinction 
between general and specific theory has to do with the effects of the minimum 
wage on training. Since firms will offer general training only if the employees 
fully pay for it, the employees must receive an initial period wage that is below 
actual marginal productivity by an amount equal to the direct costs of training. If 
the minimum wage is set so that receiving such a low wage is precluded, the em
ployers will not offer them training. They may be willing to hire workers if the 
minimum wage is not above the marginal productivity. However, any training 
would have to take place off the job. 

3. Discrimination 
Managers, like many other people, have prejudices that are reflected, con

sciously or unconsciously, in hiring decisions. When one group controls the hir
ing for most jobs, their prejudices can, and often do, affect their hiring decisions. 
Whether prejudices should be allowed to affect the hiring decision is a normative 
question decided through the political process. Virtually every level of govern
ment in the U.S. has passed laws making it illegal for employers to discrimination 
on the basis of race, religion, sex, age, disability, or national origin. Economists 
cannot provide answers to the normative question of whether society should 
allow discrimination. Economists can, however, provide insights into how dis
crimination, and society's attempts to eliminate it, affect the economy. 

Discrimination is a fact of life. Some people, for whatever reason, do not like 
members of other groups of people. Historically, members of majority groups 
(e.g., white males) have discriminated against minorities and women. If people 
with those preferences are in positions that control hiring decisions, then the 
market demand for minorities and women will be below the market demand for 
members of the decision making group. As illustrated in Figure VIII-?, the de
mand for minorities is to the left of the demand for whites. The result is lower 
wages (W M) and fewer job opportunities (Q~1 ) for minorities. Conceptually, there 
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Figure VIII-7 

Impact of Direct Wage Discrimination 
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is a dual labor market-one for whites and one for minorities. Whites, or the fa
vored groups, are preferred, but the lower wage for minorities makes it expensive 
for employers to discriminate by substituting expensive white workers for 
equally productive (yet less expensive) minority workers. In other words, dis
crimination can be expensive to employers. 

Implicit in the preceding analysis is the assumption that white and minority 
workers are equally productive-that is, there is no economic justification for 
the employer's distinction between workers. The following case deals with com
pensation differences when there is an economic justification for the distinction. 

Los Angeles Department of Water and Power v. Manhart 
Supreme Court of the United States 

98 S.Ct. 1370 (1978) 

Mr. Justice STEVENS delivered the opinion of the Court. 

As a class, women live longer than men. For this reason, the Los Angeles De
partment of Water and Power required its female employees to make larger con
tributions to its pension fund than its male employees. We granted certiorari to 
decide whether this practice discriminated against individual female employees 
because of their sex in violation of§ 703(a)(1) of the Civil Rights Act of 1964, as 
amended.2 

2. The section provides: 
"It shall be an unlawful employment practice for an employer-
"(1) to fail or refuse to hire or to discharge any individual, or otherwise to discrim
inate against any individual with respect to his compensation, terms, conditions, or 
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For many years the Department has administered retirement, disability, and 
death-benefit programs for its employees. Upon retirement each employee is eligi
ble for a monthly retirement benefit computed as a fraction of his or her salary 
multiplied by years of service. The monthly benefits for men and women of the 
same age, seniority, and salary are equal. Benefits are funded entirely by contri
butions from the employees and the Department, augmented by the income 
earned on those contributions. No private insurance company is involved in the 
administration or payment of benefits. 

Based on a study of mortality tables and its own experience, the Department 
determined that its 2,000 female employees, on the average, will live a few years 
longer than its 10,000 male employees. The cost of a pension for the average re
tired female is greater than for the average male retiree because more monthly 
payments must be made to the average woman. The Department therefore re
quired female employees to make monthly contributions to the fund which were 
14.84% higher than the contributions required of comparable male employees. 
Because employee contributions were withheld from paychecks a female em
ployee took home less pay than a male employee earning the same salary. 

Since the effective date of the Equal Employment Opportunity Act of 1972, 
the Department has been an employer within the meaning of Title VII of the 
Civil Rights Act of 1964. See 42 U.S.C. § 2000e (1970 ed., Supp. V). In 1973, re
spondents brought this suit in the United States District Court for the Central 
District of California on behalf of a class of women employed or formerly em
ployed by the Department. They prayed for an injunction and restitution of ex
cess contributions. 

The Department and various amici curiae contend that: ( 1) the differential in 
take-home pay between men and women was not discrimination within the 
meaning of§ 703(a)(1) because it was offset by a difference in the value of the 
pension benefits provided to the two classes of employees; (2) the differential was 
based on a factor "other than sex" within the meaning of the Equal Pay Act of 
1963 and was therefore protected by the so-called Bennen Amendment ... 

There are both real and fictional differences between women and men. It is 
true that the average man is taller than the average woman; it is not true that the 
average woman driver is more accident prone than the average man. Before the 
Civil Rights Act of 1964 was enacted, an employer could fashion his personnel 
policies on the basis of assumptions about the differences between men and 
women, whether or not the assumptions were valid. 

It is now well recognized that employment decisions cannot be predicated on 
mere "stereotyped" impressions about the characteristics of males or females. 
Myths and purely habitual assumptions about a woman's inability to perform 

privileges of employment, because of such individual's race, color, religion, sex, or 
national origin .... " 78 Stat. 255, 42 U.S.C. § 2000e-2(a)(l). 
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certain kinds of work are no longer acceptable reasons for refusing to employ 
qualified individuals, or for paying them less. This case does not, however, in
volve a fictional difference between men and women. It involves a generalization 
that the parties accept as unquestionably true: Women, as a class, do live longer 
than men. The Department treated its women employees differently from its men 
employees because the two classes are in fact different. It is equally true, how
ever, that all individuals in the respective classes do not share the characteristic 
that differentiates the average class representatives. Many women do not live as 
long as the ave:age man and many men outlive the average woman. The ques
non, therefore, 1s whether the existence or nonexistence of "discrimination" is to 
be determined by comparison of class characteristics or individual characteristics. 
A "stereotyped" answer to that question may not be the same as the answer that 
the language and purpose of the statute command. 

The statute makes it unlawful "to discriminate against any individual with 
respect to his compensation, terms, conditions, or privileges of employment, be
cause of such individual's race, color, religion, sex, or national origin." 42 U.S.C. 
§ 2000e-2(a)(1). The statute's focus on the individual is unambiguous. It pre
cludes treatment of individuals as simply components of a racial, religious, sex
ual, or national class. If height is required for a job, a tall woman may not be re
fused employment merely because, on the average, women are too short. Even a 
true generalization about the class is an insufficient reason for disqualifying an 
mdiVIdual to whom the generalization does not apply. 

That proposition is of critical importance in this case because there is no as
surance that any individual woman working for the Department will actually fit 
the generaltzanon on wh1ch the Department's policy is based. Many of those in
dividu~ls .will not live as long as the average man. While they were working, 
those mdiVIduals received smaller paychecks because of their sex, but they will 
receive no compensating advantage when they retire. 

It is true, of course, that while contributions are being collected from the em
ployees, the Department cannot know which individuals will predecease the av
erage woman. Therefore, unless women as a class are assessed an extra charge, 
they will be subsidized, to some extent, by the class of male employees. It fol
lows, according to the Department, that fairness to its class of male employees 
JUStifies the extra assessment against all of its female employees. 

But the question of fairness to various classes affected by the statute is es
sentially a maner of policy for the legislature to address. Congress has decided 
that classifications based on sex, like those based on national origin or race, are 
unlawful. Actuarial studies could unquestionably identify differences in life ex
pectancy based on race or national origin, as well as sex. But a statute that was 
designed to make race irrelevant in the employment market ... could not rea
sonably be construed to permit a take-home-pay differential based on a racial 
classification. 

Even if the statutory language were less clear, the basic policy of the statute 
requires that we focus on fairness to individuals rather than fairness to classes. 
Practices that classify employees in terms of religion, race, or sex tend to preserve 
traditional assumptions about groups rather than thoughtful scrutiny of individ
uals. The generalization involved in this case illustrates the point. Separate mor
taltty tables are easily interpreted as reflecting innate differences between the 
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sexes; but a significant part of the longevity differential may be explained by the 
social fact that men are heavier smokers than women. 

Finally, there is no reason to believe that Congress imended a special defin!
tion of discrimination in the context of employee group msurance coverage. It IS 

true that insurance is concerned with events that are individually unpredictable, 
but that is characteristic of many employmem decisions. Individual nsks, hke In

dividual performance, may not be predicted by resort to class1ficatwns pro
scribed by Title VII. Indeed, the fact that this case involves a group msurance 
program highlights a basic flaw in the Department's fairness argument. For when 
insurance risks are grouped, the better risks always subs1d1ze the po~rer nsks. 
Healthy persons subsidize medical benefits for the less healthy; unmarned work
ers subsidize the pensions of married workers; persons who eat,_ dnnk, or smoke 
to excess may subsidize pension benefits for persons whose hab1ts are more tem
perate. Treating different classes of risks as though they were the same for p~r
poses of group insurance is a common pract1ce that has never been considered m
herently unfair. To insure the flabby and the fit as though they. were eqmvalent 
risks may be more common than treating men a~d women ahke; but nothmg 
more than habit makes one "subsidy" seem less fa1r than the other. 

An employment practice that requires 2,000 individuals to contribute more 
money into a fund than 10,000 other employees simply because each of them IS a 
woman, rather than a man, is in direct confl1ct w1th both the language and the 
policy of the Act. Such a practice does not pass the s1mple test of whether t~e ev
idence shows "treatment of a person in a manner wh1ch but for that persons sex 
would be different." It constitutes discrimination and IS unlawful unless ex
empted by the Equal Pay Act of 1963 or some other affirmative justification. 

II 

Shortly before the enactment of Title VII in 1964, Senator Bennett proposed 
an amendment providing that a compensanon d1fferennal based on sex would 
not be unlawful if it was authorized by the Equal Pay Act, wh1ch had been 
passed a year earlier. The Equal Pay Act requires employers to pay membe:s of 
both sexes the same wages for equivalent work, except when the d1fferennal IS 

pursuant to one of four specified exceptions. The Departm,;m conte?ds that the 
fourth exception applies here. That exception authonzes a differential based on 
any other factor other than sex." 

The Departmem argues that the differem contributions exacted from men 
and women were based on the factor of longevity rather than sex. It IS plam, 
however, that any individual's life expectancy is based on a number of factors, of 
which sex is only one. The record contains no ev1dence that any fac~or ~ther 
than the employee's sex was taken into account m calculatmg the 14.84 Yo differ
ential between the respective comributions by men and women. We agree ~1th 
Judge Duniway's observation that one cannot "say that an actua;1al d1stmctwn 
based entirely on sex is 'based on any other factor other than sex. Sex IS exactly 
what it is based on." 553 F.2d 581, 588 (1976). 

We are also unpersuaded by the Department's reliance on a colloquy between 
Senator Randolph and Senator Humphrey during the debate on the CIVIl Rights 
Act of 1964. Commenting on the Bennett Amendment, Senator Humphrey ex
pressed his understanding that it would allow many d1fferences m the treatment 

LABOR MARKETS 507 

of men and women under industrial benefit plans, including earlier retirement 
options for women. Though he did not address differences in employee contribu
tions based on sex, Senator Humphrey apparently assumed that the 1964 Act 
would have little, if any, impact on existing pension plans. His statemem cannot, 
however, fairly be made the sole guide to interpreting the Equal Pay Act, which 
had been adopted a year earlier; and it is the 1963 statute, with its exceptions, on 
which the Department ultimately relies. We conclude that Senator Humphrey's 
isolated comment on the Senate floor cannot change the effect of the plain lan
guage of the statute itself. 

Mr. CHIEF JUSTICE BURGER, with whom Mr. Justice REHNQUIST joins, 
concurring in part and dissenting in part. 

I join Part IV of the Court's opinion; as to Parts I, II, and III, I dissent. 

Gender-based actuarial tables have been in use since at least 1843, and their sta
tistical validity has been repeatedly verified. The vast life insurance, annuity, and 
pension plan industry is based on these tables. As the Court recognizes, ante, at 
1375, it is a fact that "women, as a class, do live longer than men." It is equally 
true that employers cannot know in advance when individual members of the 
classes will die. Ante, at 1375. Yet, if they are to operate economically workable 
group pension programs, it is only rational to permit them to rely on statisti
cally sound and proved disparities in longevity between men and women. In
deed, it seems to me irrational to assume Congress imended to outlaw use of the 
fact that, for whatever reasons or combination of reasons, women as a class 
outlive men. 

The Court's conclusion that the language of the civil rights statute is clear, 
admitting of no advertence to the legislative history, such as there was, is not 
soundly based. An effect upon pension plans so revolutionary and discrimina
tory-this time favorable to women at the expense of men-should not be read 
into the statute without either a clear statement of that intent in the statute, or 
some reliable indication in the legislative history that this was Congress' purpose. 
The Court's casual dismissal of Senator Humphrey's apparent assumption that 
the "Act would have little, if any, impact on existing pension plans," ante, at 
1378, is to dismiss a significant manifestation of what impact on industrial bene
fit plans was contemplated. It is reasonably clear there was no intention to abro
gate an employer's right, in this narrow and limited context, to treat women dif
ferently from men in the face of historical reliance on mortality experience 
statistics. Cf. ante, at 1378 n. 25. 

The reality of differences in human mortality is what mortality experience 
tables reflect. The difference is the added longevity of women. All the reasons 
why women statistically outlive men are not clear. But categorizing people on 
the basis of sex, the one acknowledged immutable difference between men and 
women, is to take into account all of the unknown reasons, whether biologi
cally or culturally based, or both, which give women a significantly greater life 
expectancy than men. It is therefore true as the Court says, "that any individ
ual's life expectancy is based on a number of factors, of which sex is only one." 
Ante, at 1377. But it is not true that by seizing upon the only constant, "mea
surable" factor, no others were taken into account. All other factors, whether 
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known but variable-or unknown-are the elements which automatically ac
count for the actuarial disparity. And all are accounted for when the constant 
factor is used as a basis for determining the costs and benefits of a group pen-

sion plan. 
Here, of course, petitioners are discriminating in take-home pay between 

men and women. The practice of petitioners, however, falls squarely under the 
exemption provided by the Equal Pay Act of 1963, 29 U.S.C. § 206(d), mcorpo
rated into Title VII by the so-called Bennett Amendment, 78 Stat. 257, now 42 
U.S.C. § 2000e-2(h). That exemption tells us that an employer may not d1scnm1-
nate between employees on the basis of sex by paying one sex lesser compensa
tion that the other "except where such payment is made pursuant to ... a differ
ential based on any other factor other than sex .... " The "other factor other than 
sex" is longevity; sex is the umbrella-constant under which all of the elements 
leading to differences in longevity are grouped and assimilated, and the. only ob
jective feature upon which an employer-or anyone el,~e? 1~cludmg msurance 
companies-may reliably base a cost d1fferennal for the nsk bemg msured. 

This is in no sense a failure to treat women as "individuals" in violation of 
the statute· as the Court holds. It is to treat them as individually as it is possible 
to do in the face of the unknowable length of each individual life. Individually, 
every woman has the same statistical possibility of o~tliving men. This is. the 
essence of basing decisions on reliable statistics when mdlVldual determmatwns 
are infeasible or, as here, impossible. 

Of course, women cannot be disqualified from, for example, heavy labor 
just because the generality of women are thought not as strong as men~a 
proposition which perhaps may sometime be statistically demonstrable, but w1ll 
remain individually refutable. When, however, It IS 1mposs1ble to tailor a pro
gram such as a pension plan to the individual, nothing should prevent applica
tion of reliable statistical facts to the individual, for whom the facts cannot be 
disproved until long after planning, funding, and operating the program have 

been undertaken. 
I find it anomalous, if not contradictory, that the Court's opinion tells us, in 

effect, ante, at 1380, and n. 33, that the holding is not really a barner to re
sponding to the complaints of men employees, as a group. The Court states that 
employers may give their employees precisely the same dollar amount and re
quire them to secure their own annuities directly from an msurer, who, of course, 
is under no compulsion to ignore 135 years of accumulated, recorded longevity 

experience. 

Notes and Questions 

1. Ex Ante Bonus: Women, as a class, live longer than men. With the defined 
benefit plan that the Los Angeles Water Department had, women, as a class, re
ceived more pension benefits than men. Is this a sufficient reason to reqmre 
women to receive an equal wage? Isn't this really a bonus for women? Essen
tially, it raises the costs to the employer of hiring (or promoting) women. Thus, 
the Los Angeles Water Department has an incentive not to h1re (or promote) 
women. Did the Supreme Court envision this response? 
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2. Individualism: The statute stresses regarding everyone as an individual in
stead of part of a group. From the employers perspective, ex ante, how do you 
know which individual will be close to the statistical median? Is it in the em
ployer's interest to create a pension plan that selects people on a defined set of 
very strict criteria that achieves the same goal? For example, the pension con
tracts could be based on factors such as weight, height, hair length, etc., to select 
women. The general response has been to move from defined benefit plans to de
fined contribution plans. These. plans allow a individual to place a certain par
non of their wages mto a pensiOn plan. Generally, the empioyer matches a per
centage of whatever the employee puts in. Would this solution be better for the 
employer? How about the employee? Does it eliminate the perverse incentive of 
not hiring (or promoting) women? 

3. What About the Market?: Why not let the market govern the types of sit
uations discussed in Manhart?. If a company went to the open market to pur
chase an annmty for each of Its employees, differences in such costs could be 
passed on to individual employees. Insurance companies make distinctions be
tween males and females for the purpose of determining premiums. Why should
n't employers be allowed to do the same? That is, this ruling seems to force com
panies to use a third party to administer their pension plan, thereby raising the 
costs of the plan. This hurts all employees. Does the Court consider this? If not, 
how might the Court respond? 

4 .. Different Types of Discrimination: There are differences in economic pro
ductlVlty between some groups. In this regard, it is helpful to distinguish three 
types of discrimination: (1) discrimination based on individual characteristics that 
affect job performance; (2) discrimination based on correctly perceived statistical 
characteristics of the group; and (3) discrimination based on individual character
istics that don't affect job performance. An example of the first type is that restau
rants might discriminate against applicants with sourpuss personalities or banks 
might try to hire young loan officers because the bank's clients like to bo~row from 
younge: rather than older employees. An example of the second type of discrimi
nation 1s that a firm may correctly perceive that young people in general have a 
lower probability of staying on a job than do older people, and therefore discrimi
nate against younger people. An example of the third type of discrimination is a 
firm might not hire people over 50 because the supervisor doesn't like working 
With older people, even though older people may be just as productive as, or even 
more productive than, younger people. This third type of discrimination should be 
the easiest to eliminate because it doesn't have an economic motivation. In fact 
discrimination based on individual characteristics that don't affect job perfor: 
mance 1s costly to a firm, and market forces will work toward eliminating it. Dis
cnmmanon of the .first two types is based on characteristics that do affect job per
formance, etther d1rectly or statistically and thus, the discrimination will be harder 
to eliminate. In some cases, not discriminating can be costly to the firm, so politi
cal forces that eliminate sources of discrimination will be working against market 
forces. Whenever discrimination saves the employer money, it has an economic in
cennve to attempt to avoid the anti-discrimination laws. Where does the discrimi
nation in Manhart fit into this economic classification of types of discrimination? 

. 5. Discrimination and Disabilities: Judge Richard Posner recognized the dis
tmctwns between types of discrimination in his discussion of the types of dis
cnmmatwn covered by the Americans with Disabilities Act: 
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In 1990, Congress passed the Americans with Disabilities Act. The 
stated purpose is "to provide a clear and comprehensive national man
date for the elimination of discrimination against individuals with dis
abilities," said by Congress to be 43 million in number and growing. 
"Disability" is broadly defined. It includes not only "a physical or men
tal impairment that substantially limits one or more of the major life ac
tivities of [the disabled] individual," but also the state of "being regarded 
as having such an impairment." The latter definition, although at first 
glance peculiar, actually makes a better fit with the elaborate preamble to 
the Act, in which people who have physical or mental impairments are 
compared to victims of racial and other invidious discrimination. Many 
such impairments are not in fact disabling but are believed to be so, and 
the people having them may be denied employment or otherwise 
shunned as a consequence. Such people, objectively capable of perform
ing as well as the unimpaired, are analogous to capable workers discrim
inated against because of their skin color or some other vocationally ir
relevant characteristic. 

The more problematic case is that of an individual who has a voca
tionally relevant disability-an impairment such as blindness or paraly
sis that limits a major human capability, such as seeing or walking. In the 
common case in which such an impairment interferes with the individ
ual's ability to perform up to the standards of the workplace, or in
creases the cost of employing him, hiring and firing decisions based on 
the impairment are not "discriminatory" in a sense closely analogous to 
employment discrimination on racial grounds. The draftsmen of the Act 
knew this. But they were unwilling to confine the concept of disability 
discrimination to cases in which the disability is irrelevant to the perfor
mance of the disabled person's job. Instead, they defined "discrimina
tion" to include an employer's "not making reasonable accommodations 
to the known physical or mental limitations of an otherwise qualified in
dividual with a disability who is an applicant or employee, unless ... [the 
employer] can demonstrate that the accommodation would impose an 
undue hardship on the operation of the ... [employer's] business." 

VandeZande v. State of Wisconsin Department of Administration, 44 F.3rd 538 
(7th Cir. 1995). 

6. Emotion, Discrimination, and Policy Analysis: Issues relating to employ
ment discrimination and unequal pay elicit emotional responses from many people. 
This is to be expected because the federal laws affect the livelihood of almost all 
Americans. In many instances, the emotional responses have hindered sound policy 
analysis. The economic analysis presented in this section attempts to rise above the 
emotional aspects of employment discrimination law and address both the eco
nomic presumptions underlying the laws and the economic impact of the laws. 

From Equal Opportunity to "Affirmative Action" 
Thomas Sowell, Civil Rights: Rhetoric or Reality? (1984) 

The very meaning of the phrase "civil rights" has changed greatly since th~ 
Brown decision in 1954, or since the Civil Rights Act of 1964. Initially, civil 

LABOR MARKETS 511 

rights meant, quite simply, that all individuals should be treated the same under 
the law, regardless of their race, religion, sex or other such social categories. For 
blacks, espec1ally, th1s would have represented a dramatic improvement in those 
states where law and public policy mandated racially separate institutions and 
highly discriminatory treatment. 

Many Americans who supported the initial thrust of civil rights, as represented 
by the Brown v. Board of Education decision and the Civil Rights Act of 1964, later 
felt betrayed as the anginal concept of equal individual opportunity evolved toward 
the concept of equal group results. The idea that statistical differences in results 
were weighty presumptive evidence of discriminatory processes was not initially an 
exphc1t part of ClVll nghtslaw. But neither was it merely an inexplicable perversion, 
as many cnncs seem to thmk, for 1t followed log1cally from the civil rights vision. 

If the causes of intergroup differences can be dichotomized into discrimina
tion and innat~ abilir_y, then nonracists and non-sexists must expect equal results 
from nond1scnmmat10n. Conversely, the persistence of highly disparate results 
must indicate that discrimination continues to be pervasive among recalcitrant 
employers, culturally biased tests, hypocritical educational institutions, etc. The 
early leaders and supporters of the civil rights movement did not advocate such 
corollaries, and many explicitly repudiated them, especially during the congres
swnal debates that preceded passage of the Civil Rights Act of 1964. But the 
corollaries were implicit in the vision-and in the long run that proved to be 
more dec!Slve than the positions taken by the original leaders in the cause of civil 
rights. In the face of crying injustices, many Americans accepted a vision that 
promised to further a noble cause, without quibbling over its assumptions or ver
bal formulations. But visions have a momentum of their own, and those who ac
cept their assumptions have entailed their corollaries, however surprised they 
may be when these corollanes emerge historically. 

FROM RIGHTS TO QUOTAS 

. "Equal opportunity" laws and policies require that individuals be judged on 
the1r quahficatwns as md1v1duals, without regard to race, sex, age, etc. "Affirma
tive action" requires that they be judged with regard to such group membership, 
rece1vmg preferential or compensatory treatment in some cases to achieve a more 
proportional "representation" in various institutions and occupations. 

The conflict between equal opportunity and affirmative action developed al
most 1mpercep:1bly at first~ though it later became a heated issue, repeatedly de
bated by the nme the ClVll R1ghts Act of 1964 was being considered by Con
gress. The term "affirmative action" was first used in a racial discrimination 
context in President John F. Kennedy's Executive Order No. 10, 925 in 1961. 
But, as initially presented, affirmative action referred to various activities such as 
monitoring insubordinate decision makers to ensure the fairness of their hiring 
and promotion decisions, and spreading information about employment or other 
opportunities so as to encourage previously excluded groups to apply- after 
wh1ch the actual selection could be made without regard to group membership. 
Thus, 1t was both meaningful and consistent for President Kennedy's Executive 
Order to say that federal contractors should "take affirmative action to ensure 
that the applicants are employed, and that employees are treated during employ
ment, Without regard to the1r race, creed, color, or national origin." 



512 ECONOMIC ANALYSIS FOR LAWYERS 

Tendencies toward shifting the emphasis from equality of prospective oppor
tunity toward statistical parity of retrospective results were already observed, at 
both state the federal levels, by the time that the Civil Rights Act of 1964 was 
under consideration in Congress. Senator Hubert Humphrey, while guiding this 
bill through the Senate, assured his colleagues that it "does not require an em
ployer to achieve any kind of racial balance in his work force by giving preferen
tial treatment to any individual or group." He pointed out that subsection 703 (j) 
under Title VII of the Civil Rights Act "is added to state this point expressly." 
That subsection declared that nothing in Title VII required an employer "to grant 
preferential treatment to any individual or group on account of any imbalance 
which may exist" with respect to the numbers of employees in such groups "in 
comparison with the total number or percentage of persons of such race, color, re
ligion, sex, or national original in any community, State, section or other area." 

Virtually all the issues involved in the later controversies over affirmative ac
tion, in the specifically numerical sense, were raised in the legislative debates pre
ceding passage of the Civil Rights Act. Under subsection 706(g) of that Act, an 
employer was held liable only for his own "intentional" discrimination, not for 
societal patterns reflected in his work force. According to Senator Humphrey, the 
"express requirement of intent is designed to make it wholly clear that inadver
tent or accidental discriminations will not violate the Title or result in the entry 
of court orders." Vague claims of differential institutional policy impact- "insti
tutional racism" -were not to be countenanced. For example, tests with differ
ential impact on different groups were considered by Humphrey to be "legal un
less used for the purpose of discrimination." There was no burden of proof 
placed upon employers to "validate" such tests. 

In general there was to be no burden of proof on employers; rather the Equal 
Employment Opportunity Commission (EEOC) created by the Act "must prove 
by a preponderance" that an adverse decision was based on race (or, presumably, 
other forbidden categories), according to Senator Joseph Cark, another leading 
advocate of the Civil Rights Act. Senator Clark also declared that the Ci vii 
Rights Act "will not require an employer to change existing seniority lists," even 
though such lists might have differential impact on blacks as the last hired and 
first fired. Still another supporter, Senator Harrison Williams, declared that an 
employer with an all-white work force could continue to hire "only the best 
qualified persons even if they were all white." 

In short, Congress declared itself in favor of equal opportunity and opposed 
to affirmative action. So has the American public. Opinion polls show a majority 
of blacks opposed to preferential treatment, as is an even larger majority of 
women. Federal administrative agencies and the courts led the change from the 
prospective concept of individual equal opportunity to the retrospective concept 
of parity of group "representation" (or "correction" of "imbalances"). 

The key development in this process was the creation of the Office of Federal 
Contract Compliance in the U.S. Department of Labor by President Lyndon 
Johnson's Executive Order No. 11,246 in 1965. In May 1968, this office issued 
guidelines containing the fateful expression "goals and timetables" and "repre
sentation." But as yet these were still not quotas, for 1968 guidelines spoke of 
"goals and timetables for the prompt achievement of full and equal employment 
opportunity." By 1970, however, new guidelines referred to "results-oriented 
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procedures," which hinted more strongly at what was to come. In December 
1971, the decisive guidelines were issued, which made it clear that "goals and 
timetables" were meant to "increase materially the utilization" of minorities and 
women, with "under-utilization" being spelled out as "having fewer minorities 
or women in a particular job classification than would reasonably be expected by 
their availability ... " Employers were required to confess to "deficiencies in the 
utilization" of minorities and women whenever this statistical parity could not be 
found in all job classifications, as a first step toward correcting this situation. The 
burden of proof-and remedy-was on the employer. "Affirmative action" was 
now decisively transformed into a numerical concept, whether called "goals" or 
"quotas." 

Though lacking in either legislative authorization or public support for numer
ical group preferences, administrative agencies of government were able to enforce 
such policies with the support of the federal courts in general and the U.S. Supreme 
Court in particular. In the landmark Weber case the Supreme Court simply rejected 
"a literal interpretation" of the words of the Civil Rights Act. Instead, it sought the 
"spirit" of the Act, its "primary concern" with the economic problems of blacks. 
According to Justice William Brennan, writing the majority opinion, these words 
do not bar "temporary, voluntary, affirmative action measures undertaken to elim
inate manifest racial imbalance in traditionally segregated job categories." This 
performance received the sarcastic tribute of Justice Rehnquist that it was "a tour 
de force reminiscent not of jurists such as Hale, Holmes, and Hughes but of escape 
artists such as Houdini." Rehnquist's dissent inundated the Supreme Court with 
the legislative history of the Act, and Congress' repeated and emphatic rejection of 
the whole approach of correcting imbalances or compensating for the past. The 
spirit of the Act was as contrary to the decision as was the letter. 

EQUALITY OF RIGHTS AND RESULTS 

Those who carry the civil rights vision to its ultimate conclusion see no great 
difference between promoting equality of opportunity and equality of results. If 
there are not equal results among groups presumed to have equal genetic poten
tial, then some inequality of opportunity must have intervened somewhere, and 
the question of precisely where is less important than the remedy of restoring the 
less fortunate to their just position. The fatal flaw in this kind of thinking is that 
there are many reasons, besides genes and discrimination, why groups differ in 
their economic performances and rewards. Groups differ by large amounts de
mographically, culturally, and geographically-and all of these differences have 
profound effects on incomes and occupations. 

Age differences are quite large. Blacks are a decade younger than the Japan
ese. Jews are a quarter of a century older than Puerto Ricans. Polish Americans 
are twice as old as American Indians. These represent major differences in the 
quantity of work experience, in an economy where income differences between 
age brackets are even greater than black-white income differences. Even if the 
various racial and ethnic groups were identical in every other respect, their age 
differences alone would prevent their being equally represented in occupations 
requiring experience or higher education. Their very different age distributions 
likewise prevent their being equally represented in colleges, jails, homes for the 
elderly, the armed forces, sports and numerous other institutions and activities 
that tend to have more people from one age bracket than from another. 
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Cultural differences add to the age differences. As noted in Chapter 1, half of 
all Mexican American wives were married in their teens, while only 10 percent of 
Japanese American wives married that young. Such very dtfferent patterns tmply 
not only different values but also very different future opportumties. Those who 
marry and begin having children earher face more restncted opnons for future 
education and Jess geographic mobihty for seekmg thetr best career opportum
ties. Even among those young people who go on to coll:ges and umversltles, 
their opportunities to prepare themselves for the better patd professwns are se
verely limited by their previous educanonal chotees and perforrr:ances, as well as 
by their selections of fields of study in the colleges and umversltles. All of these 
things vary enormously from one group to another. 

For example, mathematics preparation and performance differ greatly from 
one ethnic group to another and between men and women. A study of htgh 
school students in northern California showed that four-fifths of Astan young
sters were enrolled in the sequence of mathematics courses that culmmate m cal
culus, while only one-fifth of black youngsters were enrolled m such courses. 
Moreover, even among those who began this sequence m geometry, the percent
age that persisted all the way through to calculus was several nmes htgher among 
the Asian students. Sex differences m mathematics preparation are comparably 

I A ong both black and white freshman at the Umverstty of Maryland, the 
arge. m h I h . ft 

men had four years of mathematics in high sc oo more t an twtce as o en as 

the women. 
Mathematics is of decisive importance for many more professions than that 

of mathematician. Whole ranges of fields of study and work are off-hmtts to those 
without the necessary mathematical foundation. Phystetsts,chemtsts, stanstictans, 
and engineers are only some of the more obvious occupanons. In some colleges, 
one cannot even be an undergraduate economtcs maJOr wtthout havmg had ~alcu
lus, and to go on to graduate school and become a professiOnal ~conomtst re
quires much more mathematics, as well as stansncal analysts. Even tf fields where 
mathematics is not an absolute prerequisite, its presence or absence. makes a 
major difference in one's ability to rise in the profession. Mathematics tS becom
ing an important factor in the social SCiences and ts even begmnmg to mvade 
some of the humanities. To be mathematically illiterate ts to carry an mcreasmg 
burden into an increasing number of occupations. Even the abthty to pass a. ClVli 

service examination for most clerical jobs is helped or hindered by one's fact!tty m 

mathematics. 
It is hardly surprising that test scores reflect these gro~p differences in math

ematics preparation. Nationwide results on the Scholastic Apntude Test (SAT) 
for college applicants show Asians and whttes conststently sc~nng htgher on the 
quantitative test than Hispanics or blacks, and men sconng htgh~~ than warne~; 
Nor are these differences merely the result of socweconomtc dtsadvantage 
caused by "society." Black, Mexican American, and Amencan Indtan youngsters 
from families with incomes of $50,000 and up score lower than Astans from 
families whose incomes are just $6,000 and under. Moreover, As~ans as a group 
score higher than whites as a group on the qua~titative propornon of the SAT 
and the Japanese in Japan specialize in mathematics, setence and engmeenng to ~ 
far greater extent than do American students m the Umted States. Cultural dtffer 
ences are real, and cannot be talked away by using peJorattve terms such as 

"stereotypes" or "racism." 
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The racial, ethnic, and sex differences in mathematics that begin in high 
school (or earlier) continue on through to the Ph.D. level, affecting career 
choices and economic rewards. Hispanic Ph.D.'s outnumber Asian Ph.D.'s in 
the United States by three-to-one in history, but the Asians outnumber the His
panics by ten-to-one in chemistry. More than half of all Asian Ph.D.'s are in 
mathematics, science or engineering, and more than half the Asians who teach 
college teach in those fields. By contrast, more than half of all black doctorates 
are in the field of education, a notoriously undemanding and less remunerative 
field. So are half the doctorates received by American Indians, not one of 
whom received a Ph.D. in either mathematics or physics in 1980. Female 
Ph.D.'s are in quantitatively-based fields only half as frequently as male 
Ph.D.'s. 

Important as mathematics is in itself, it is also a symptom of broader and 
deeper disparities in educational choices and performances in general. Those 
groups with smaller quantities of education tend also to have lower qualities of 
education, and these disparities follow them all the way through their educa
tional careers and into the job market. The children of lower income racial and 
ethnic groups typically score lower on tests all through school and attend lower 
quality colleges when they go to college at all, as well as majoring in the easier 
courses in fields with the least economic promise. How much of this is due to the 
home environment and how much to the deficiencies of the public schools in 
their neighborhoods is a large question that cannot be answered here. But what 
is clear is that what is called the "same" education, measured in years of school
ing, is not even remotely the same in reality. 

The civil rights vision relies heavily on statistical "disparities" in income and 
employment between members of different groups to support its sweeping claims 
of rampant discrimination. The U.S. Civil Rights Commission, for example, con
siders itself to be "controlling for those factors" when it examines people of the 
same age with the same number of years of schooling-resolutely ignoring the 
substance of that schooling. 

Age and education do not begin to exhaust the differences between groups. 
They are simply more readily quantifiable than some other differences. The ge
ographic distributions of groups also vary greatly, with Mexican Americans 
being concentrated in the southwest, Puerto Ricans in the northeast, half of 
blacks in the South, and most Asians in California and Hawaii. Differences in 
income between the states are also larger than black-white income differences, 
so that these distributional differences affect national income differences. A 
number of past studies, for example, have shown black and Puerto Rican in
comes to be very similar nationally, but blacks generally earn higher incomes 
than Puerto Ricans in New York and other places where Puerto Ricans are con
centrated. Their incomes nationally have shown up in these studies as similar, 
because there are very few Puerto Ricans living in low-income southern states. 

One of the most important causes of differences in income and employment 
is the way people work-some diligently, carefully, persistently, cooperatively, 
and without requiring much supervision or warnings about absenteeism, tardi
ness, or drinking, and others requiring much such concern over such matters. 
Not only are such things inherently difficult to quantify; any suggestion that such 
differences even exist is sure to bring forth a storm of condemnation. In short, 
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the civil rights vision has been hermetically sealed off from any such evidence. 
Both historical and contemporary observations on intergroup differences in work 
habits, discipline, reliability, sobriety, cleanliness, or cooperative attitude-any
where in the world-are automatically dismissed as evidence only of the bias or 
bigotry of the observers. "Stereotypes" is the magic word that makes thinking 
about such things unnecessary. Yet despite this closed circle of reasoning that sur
rounds the civil rights vision, there is some evidence that cannot be disposed of in 

that way. 
Self-employed farmers, for example, do not depend for their rewards on the 

biases of employers or the stereotypes of observers. Yet self-employed farmers of 
different ethnicity have fared very differently on the same land, even in earlier 
pre-mechanization times, when the principal input was the farmer's own labor. 
German farmers, for example, had more prosperous farms than other farmers in 
colonial America-and were more prosperous than Irish farmers in eighteenth
century Ireland, as well as more prosperous than Brazilian farmers in Brazil, 
Mexican farmers in Mexico, Russian farmers in Russia, and Chilean farmers in 
Chile. We may ignore the forbidden testimony from all these countries as to how 
hard the German farmers worked, how frugally they lived, or how sober they 
were. Still, the results speak for themselves. 

That Jews earn far higher incomes than Hispanics in the United States might 
be taken as evidence that anti-Hispanic bias is stronger than anti-Semitism-if 
one followed the logic of civil rights vision. But this explanation is considerably 
weakened by the greater prosperity of Jews than Hispanics in Hispanic countries 
throughout Latin America. Again, even if one dismisses out of hand all the ob
servers who see great differences in the way these two groups work, study, or 
save, major tangible differences in economic performance remain that cannot be 
explained in terms of the civil rights vision. 

One of the commonly used indices of intergroup economic differences is family 
income. Yet families are of different sizes from group to group, reflecting differences 
in the incidence of broken homes. Female headed households are several times more 
common among blacks than among whites, and in both groups these are the lowest 
income families. Moreover, the proportion of people working differs greatly from 
group to group. More than three-fifths of all Japans American families have multi
ple income earners while only about a third of Puerto Rican families do. Nor is this 
a purely socioeconomic phenomenon, as distinguished from a cultural phenome
non. Blacks have similar incomes to Puerto Ricans, but the proportion of black 
families with a woman working is nearly three times that among Puerto Ricans. 

None of this disproves the existence of discrimination, nor is that its pur
pose. What is at issue is whether statistical differences mean discrimination, or 
whether there are innumerable demographic, cultural, and geographic differences 
that make this crucial automatic interference highly questionable. 

EFFECTS VERSUS HOPES 

Thus far, we have not even considered the actual effects of the incentives and 
constraints created by affirmative action policies- as distinguished from the ra
tionales, hopes or claims made for these policies. Because these policies are in
voked on behalf of the most disadvantaged groups, and the most disadvantaged 
classes within these groups, it is especially important to scrutinize the factual 
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record of what ~as happened to the economic position of such people under both 
equal opportumty and affirmative policies. 

. Before crediting either political policy with economic gains, it is worth con
stdermg what trends were already under way before they were instituted. Much 
has been made of the number of blacks in high-level occupations before and afrer 
the Civil Rights Act of 1964. What has been almost totally ignored is the histori
cal trend of black representation in such occupations before the Act was passed. 
I? the penod from 1954 to 1964, for example, the number of blacks in profes
swnal, techmcal, and similar high-level positions more than doubled. In other 
kinds of occupations, the advance of blacks was even greater during the 1940s
when there was little or no civil rights policy-than during the 1950s when the 
civil rights revolution was in its heyday. 

The rise in the number of blacks in professional and technical occupations in 
the two years from 1964 to 1966 (after the Civil Rights Act) was in fact less than 
in the one year from 1961 to 1962 (before the Civil Rights Act). If one takes into 
account the growing black population by looking at percentages instead of ab
solute numbers, it becomes even clearer that the Civil Rights Act of 1964 repre
sented no acceleratton m trends that had been going on for many years. The per
centage of employed blacks who were professional and technical workers rose 
less in the .five years following the Civil Rights Act of 1964 than in the five years 
precedmg tt. The percentage of employed blacks who were managers and admin
tstrators was the same in 1967 as in 1964-and in 1960. Nor did the institution 
of "goals and timetables" at the end of 1971 mark any acceleration in the long 
trend of nsmg black representanon m these occupations. True, there was an ap
prectable mcrease m the percentage of blacks in professional and technical fields 
from 1971 to 1972, but almost entirely offset by a reduction in the percentage of 
blacks who were managers and administrators. 

The history of Asians and Hispanics likewise shows long-term upward trends 
that began years before the Civil Rights Act of 1964 and were not noticeably ac
celerated by the Act or by later "affirmative action" policies. The income of 
Mextcan Amencans rose relative to that of non-Hispanic whites between 1959 
and 1969 (after the Civil Rights Acts), but no more so than from 1949 to 1959 
(before the Act). Chinese and Japanese Americans overtook other Americans in 
income by 1959-five years before the Civil Rights Act. 

Ignoring trends already in progress for years makes before-and-afrer com
parisons completely misleading. Yet that is precisely the approach of supporters 
of the ctvtl nghts vtston, who proceed as if "before" was a static situation. Yet 
the notion that the Civil Rights Act and "affirmative action" have had a dra
matic impact on the economic progress of minorities has become part of the 
folklore of the land, established primarily through repetition and vehemence 
rather than evidence. ' 

The evidence of the political impact of civil rights changes in the 1960s is far 
more clear-cut. The number of black elected officials, especially in the South, in
creased many-fold m a relanvely few years, including blacks elected to public of
fice m some places for the first time since the Reconstruction era afrer the Civil 
War. Perhaps even more important, white elected officials in the South had to 
change both their policies and their rhetoric to accommodate the new political 
reality that blacks could vote. 
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What is truly surprising-and relatively ignored-is the economic impact of 
affirmative action on the disadvantaged, for whom it is most insistently invoked. 
The relative position of disadvantaged individuals within the groups singled out 
for preferential treatment has generally declined under affirmative action. This is 
particularly clear in data for individuals, as distinguished from families. 

Family income data have too many pitfalls to be taken at face value. There 
are, for example, significant variations in what constitutes a family, both from 
time to time and from group to group. But since many people insist on using 
such data, these statistics cannot be passed over in silence. In 1969, before the 
federal imposition of numerical "goals and timetables," Puerto Rican family in
come was 63 percent of the national average. By 1977, it was down to 50 per
cent. In 1969, Mexican American family income was 76 percent of the national 
average. By 1977 it was down to 73 percent. Black family income fell from 62 
percent of the national average to 60 percent over the same span. 

There are many complex facts behind these numbers. The point here is sim
ply that they do not support the civil rights vision. A finer breakdown of the data 
for blacks shows the most disadvantaged families-the female-headed, with no 
husband present-to be not only the poorest and with the slowest increase in 
money income during the 1970s (a decline in real income) but also with money 
incomes increasing even more slowly than among white, female-headed families. 
By contrast, black husband-wife families had money incomes that were rising 
faster than that of their white counterparts. It is part of a more general pattern of 
the most disadvantaged falling farther behind during the affirmative action era, 
while the already advantaged forged ahead. 

Individual data tell the same story, even more clearly. Those blacks with less 
education and less job experience-the truly disadvantaged-have been falling 
farther and farther behind their white counterparts under affirmative action, dur
ing the very same years when blacks with more education and more job experience 
have been advancing economically, both absolutely and relative to their white 
counterparts. First, the disadvantaged: Black male high school dropouts with less 
than six years of work experience earned 79 percent of the income of white male 
high school dropouts with less than six years of work experience in 1967 (before 
affirmative action quotas), and this fell to 69 percent by 1978 (after affirmative ac
tion quotas). Over these very same years, the income of black males who had com
pleted college and had more than six years of work experience rose from 75 per
cent of the income of their white counterparts to 98 percent. Some economic 
trends can be explained in terms of general conditions in the economy, but such di
ametrically opposite trends during the very same span of years obviously cannot. 

There is additional evidence that the advantaged have benefited under affir
mative action while the disadvantaged have fallen behind. Black faculty members 
with numerous publications and Ph.D.'s from top-rated institutions earned more 
than white faculty members with the same high qualifications, but black faculry 
members who lacked a doctorate or publications earned less than whites with the 
same low qualifications. The pattern of diametrically opposite trends in economic 
well-being among advantaged and disadvantaged blacks is also shown by the gen
eral internal distribution of income among blacks. The top fifth of blacks have ab
sorbed a growing proportion of all income received by blacks, while each of the 
bottom three fifths has received declining shares. Black college-educated couples 
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with husband and wife working had by 1980 achieved incomes higher than white 
couples of the same description. Meanwhile, at the other end of the spectrum, the 
black female-headed household was receiving only 62 percent of the income of 
wh1te, female-headed households-down from 70 percent in 1970. 

BY THE NUMBERS 

Averages versus Variance 

One of the remarkable aspects of affirmative action is that, while numbers
and assumptions about numbers-abound, proponents of the program are al
most never challenged to produce positive numerical evidence for its effectiveness 
or to support their statistical presuppositions. The mere fact that some group is x 
percent of the populatiOn but only y percent of the employees is taken as weighry 
pr.esumptwn of employer d1scnmmat10n. There are serious statistical problems 
w1th th1s approach, qmte as1de from substantial group differences in age, educa
twn, and cultural values. 

Even in a randor_n world of identical things, to say that it happens a certain 
way. on th~ average IS not to say that it happens that way every time. But affir
mative action deals With averages almost as if there were no variance. If Hispan
ICS are 8 percent of the carpenters in a given town, it does not follow that every 
employer of ~arpenters m that town would have 8 percent Hispanics if there 
were no d1scnmmat1on. Even if carpenters were assigned to employers by draw
mg lots (or by some other random process), there would be variance in the pro
portion of Hispanic carpenters from one employer to another. To convict those 
employers with fewer Hispanics of discrimination in hiring would be to make 
statistical variance a federal offense. 

. To illustrate the point, we can consider some process where racial, sexual, or 
1deologJCal factors do not enter, such as the flipping of the coin. There is no rea
son to expect a per.sistent preponderance of heads over tails (or vice versa) on the 
average, but there 1s also no reason to expect half heads and half tails every time 
we fl1p a com a few t1mes. That is, variance will exist. 

To illustrate the effect of statistical variance, a coin was flipped ten times and 
then th1s expenment was repeated ten times. Here are the results: 

Heads 131 ~ 0 ~ [6] [2J [21 j4l 0 0 
Talls[2]0[2]0~00000 

At one ~xtreme, there were seven heads and three tails, and at the other extreme 
e1ght taJls and two heads. Statistics not only have averages, they have variance. 

Translate this into employment decisions. Imagine that you are the employer 
who ends up with eight employees from one group and two from another, even 
though both groups are the same size and no different in qualifications, and even 
though you have been unbiased in selecting. Try explaining to EEOC and the 
courts that you ended up with four times as many employees from one group by 
random chance! Yo~ may be convicted of discrimination, even if you have only 
been gmlry of statiStiCal variance. 
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Of course some employers are biased, just as some coins are biased because 
of the way their weight is distributed on the design. This particular coin might 
have been biased; over all, it came up heads 41 percent of the time and tails 59 
percent. But even if the coin was biased towards tails, it still came up heads seven 
times out of ten in one set of flips. If an employer were similarly biased in favor 
of a particular group, he could still be convicted of discrimination against that 
very group, if they ended up with less than half the "representation" of some 
other group. 

No one needs to assume that this particular coin was unbiased or even that 
the results were accurately reported. Anyone can collect ten people and have 
them flip a coin ten times, to see the statistical variance for himself. Frivolous as 
this might seem, the results have deadly serious implications for the way people 
are convicted of violating federal laws, regulations, and guidelines. It might be 
especially instructive if this little experiment were performed by editorial writers 
for publications that fervently support affirmative action, or by clerks of the 
Supreme Court. 

Even when conclusions are based only on differences statisticians call "statis
tically significant," this by no means eliminates the basic problem. What is statis
tically significant depends upon the probability that such a result would have 
happened by random chance. A common litmus test used by statisticians is 
whether the event would occur more than 5 times out of a hundred by random 
chance. Applying this common test of statistical significance to affirmative action 
means that even in the most extreme case imaginable-zero discrimination and 
zero difference among racial, ethnic, and other groups-the EEOC could still 
run 10,000 employers' records through a computer and come up with about 500 
''discriminators.'' 

The illustration chosen is in fact too favorable to the proponents of affirma
tive action, because it shows the probability of incorrectly calling an employer a 
discriminator when there is only one group in question that might be discrimi
nated against. Affirmative action has a number of groups whose statistical pattern 
can lead to charges of discrimination. To escape a false charge of discrimination, 
an employer must avoid being in the fatal 5 percent for all the groups in question 
simultaneously. That becomes progressively harder when there are more groups. 

While there is a 95 percent chance for a non-discriminatory employer toes
cape when there is only one group, this falls to 86 percent when there are three 
separate groups and to 73 percent when there are six. That is, even in a world of 
zero discrimination and zero differences among groups, more than one-fourth of 
all employers would be called "discriminators" by this common test of statistical 
significance, when there are six separate groups in question. 

What this means is that the courts have sanctioned a procedure which insures 
that large-scale statistical "discrimination" will exist forever, regardless of what 
the actual facts may be. They have made statistical variance a federal offense. 

Shopping for Discrimination 

Often the very same raw data point to different levels of aggregation. For ex
ample, statistics have shown that black faculty members earn less than white fac
ulty members, but as these data are broken down by field of specialization, by 
number of publications, by possession (or non-possession) of a Ph.D. and by the 
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ranking of the institution that issued it, then the black-white income difference 
not only shrinks but disappears, and in some fields reverses- with black faculty 
earning more than white faculty with the same characteristics. For those who ac
cept statistics as proof of discrimination, how much discrimination there is, and 
in what direction, depends upon how finely these data are broken down. 

There is no "objective" or "scientific" way to decide at what level of aggre
gation to stop breaking the data down into finer categories. Nor have the laws or 
the courts specified in advance what will and what will not be the accepted way 
to break down the statistics. Any individual or organization contemplating a 
lawsuit against an employer can arrange that employer's statistics in any number 
of possible ways and then go shopping among the possibilities for the one that 
will present the employment pattern in the worst light. This is a very effective 
strategy in a society in which groups differ enormously in their characteristics 
and choices, while the prevailing vision makes deviations from a random distrib
ution evidence against the employer. 

A discrimination case can depend entirely on what level of statistical break
down the judge accepts, for different groups will be represented-or "under-rep
resented" -differently according to how precisely occupations and qualifications 
are defined. While there were more black than Asian American "social scientists" 
receiving a Ph.D. in 1980, when social scientists were broken down further, there 
were nearly three times as many Asian as black economists. While male recipi
ents of Ph.D.'s in the social sciences outnumbered female recipients of Ph.D.'s by 
slightly less than two-to-one in 1980, men outnumbered women by more than 
four-to-one among doctorates in economics and by ten-to-one among doctorates 
in econometrics. What is the employer hiring: social scientists, economists or 
econometricians? He may in fact be looking for an econometrician specializing in 
international trade-and there may be no statistics available on that. Nor can 
anyone infer the proportion of women or minority members available in that 
specialty from their distribution in broader categories, for the distribution 
changes at every level of aggregation. 

The same principle applies in other fields as well. A computer manufacturer 
who is looking for an engineer is not looking for the same kind of engineer as a 
company that builds bridges. Nor is there the slightest reason to expect all 
groups to be distributed the same in these sub-specialties as they are among engi
neers in general. Even within a narrow occupational range such as mathematical 
specialists, blacks outnumber Asian Americans in gross numbers but Asian 
Americans outnumber blacks more than rwo-to-one among statisticians. 

When comparing any employer's work force with the available labor pool to 
determine "under-representation," everything depends on how that labor pool is 
defined-at what level of aggregation. Those who wish to argue for discrimina
tion generally prefer broad, loose, heterogeneous categories. The concept of a 
"qualified" worker aids that approach. When the barely qualified is treated as 
being the same as the most highly skilled and experienced, it is the same as stay
ing at a very general level of aggregation. Anything that creates or widens the 
disparity between what the job requires and how the categories are defined in
creases the potential for statistical "discrimmation." 

An employer may be guilty or innocent according to what level of statistical 
aggregation a judge accepts, after the plaintiffs have shopped around among the 
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many possibilities. But that is only part of the problem. A more fundamental 
problem is that the burden of proof is on the accused to prove his innocence, 
once suspicious numbers have been found. Shopping around for suspicious num
bers is by no means difficult, especially for a federal agency, given statistical vari
ance, multiple groups, multiple occupations, and wide-ranging differences in the 
characteristics and choices of the groups themselves. 

Statistical aggregation is a major factor not only in courts of law but also in 
the court of public opinion. Many statistics from a very general level of aggrega
tion are repeatedly presented in the media as demonstrating pervasive discrimina
tion. The finer breakdowns are more likely to appear in specialized scholarly 
journals, read by a relative handful of people. Yet these finer breakdowns of sta
tistics often tell a drastically different story, not only for black-white differences 
and male-female differences but for other groups as well. 

For example, American Indian males earn significantly less than white males, 
and Asian males earn significantly more. Yet, as one holds a wide range of vari
ables constant, these income differences shrink to the vanishing point. Asian 
Americans, for example, are distributed geographically in a very different pattern 
from whites. Asians are concentrated in higher income states, in more urban 
areas, and have more education. When all of this is held constant, their income 
advantage vanishes. By the same token, when various demographical and cul
tural variables-notably proficiency in the English language-are held constant, 
the income disadvantages of Hispanic and American Indian males also disappear. 

It can hardly be expected that discrimination lawsuits and discrimination as 
a political issue will be correspondingly reduced any time soon. The methods by 
which it is measured in the courts and in politics insures that it will be a continu
ing source of controversy. 

Poverty and huge intergroup differences in income are serious matters, 
whether or not discrimination is the cause-and whether or not affirmative ac
tion is the cure. Yet any attempt to deal with these very real disadvantages must 
first cut through the fog generated by a vision more powerful than its evidence
and, in fact, a vision shaping what courts will accept as evidence. 

Notes and Questions 

1 . Equal Pay for Equal Work: The Equal Pay Act of 1963 applies to dis
crimination based on sex that results in unequal pay for equal work. Equal work 
is defined as work on jobs the performance of which requires equal effort, skill, 
and responsibility, where the jobs are performed under similar working condi
tions. The act allows for pay differentials among employees of the opposite sex 
when the differential is based on a seniority system, merit system, system which 
determines wages by the quantity or quality of production, or where the wage 
differential is based on any fact other than sex. The Equal Pay Act is a govern
mental effort to change the status quo of employment practices. It is important, 
however, to first recognize that an initial understanding of the status quo will fa
cilitate an economic analysis of the applicable federal laws. For example, it is 
possible to generate a long list of explanations for why women are typically paid 
less than men in similar occupations. Only one of the explanations is that em
ployers are sexist. Other explanations look to the employment histories of 
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women relative to men and find that women's careers tend to be interrupted 
much more often than men's. One obvious explanation for the interruptions is 
that women leave work to have children and raise a family. From the employer's 
perspective, such interruptions tend to lower productivity and raise costs, thus 
making women less desirable employees relative to men. Thus, the employer's de
cision to pay lower wages to women may be based on the economics of the situ
ation, not necessarily on sexist preferences. Although valid (i.e., non-discrimina
tory} productivity reasons may explain why the market wages for women are 
often less than the market wages for men in similar jobs, assume (for analytical 
convenience) that the difference in wages is due exclusively to employers' sexist 
preferences. If men and women are equal in terms of productivity, and women 
can be hired at a lower wage, then it is costly for employers to hire men instead 
of women. When employers are required to pay women the same as men, women 
are no longer a bargain, relative to men. This has several adverse effects on 
women, as illustrated in Figure VIII-8. Figure VIII-8 is a two-sector market 
where otherwise equally productive women are paid less, Ww, than men, W M' 

because of employers' sexist preferences. The equal pay requirement raises the 
women's wage to W M in panel b. As a result of the higher wage, more women 
enter the job market and employers simultaneously hire less women. The result
ing surplus of women at the higher wage allows employers to pick and choose 
among qualified women applicants using discriminatory criteria other than sex 
(for example, age, appearance, race, etc.). Of course, the women who manage to 
keep their jobs or get hired at the higher wage are made better off. But, as the 
graphical analysis clearly indicates, the increased well-being of some is purchased 
at the expense of others. The individuals most likely to need assistance in the job 
market are the ones most likely to be displaced. Moreover, a policy designed to 
decrease discrimination has actually made discrimination more likely to occur. 
Most observers would agree that such results are perverse. On the other hand, if 
women generally are paid lower wages for reasons solely due to differences in 
productivity, a higher wage rate will result in more women entering the job mar
ket and employers hiring fewer women. This again results in a surplus of women 
workers (however, employers are not discriminating on the basis of sex, but on 
the basis of productivity). The most productive women will be hired (or keep 
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