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 Even the standard law-and-economics literature is relatively underdeveloped in2

procedural as opposed to substantive law, although more comprehensive treatments now are
beginning to appear.  See Sanchirico (ed.), Procedural Law and Economics (Volume 8 of
Encyclopedia of Law and Economics, Second Edition) (Edward Elgar: 2012); Bone, Civil
Procedure: The Economics of Civil Procedure (West: 2003).  For earlier general treatments, see
Kobayashi and Parker, “Civil Procedure: General” and the companion chapter by Parker and
Kobayashi on “Evidence” in Encyclopedia of Law and Economics (Bouckhaert & deGeest
eds.)(Edward Elgar: 2000); Cooter and Rubinfeld, “Economic Analysis of Legal Disputes and
their Resolution,” 27 Journal of Economic Literature 1067-97 (1989).  

 I am grateful to Todd Zywicki for suggesting the fourth concept of spontaneous order,3

but, to me, this is one aspect of the synergy among the other three, and particularly as suggesting
both the relatively greater efficiency and stability of market processes that call forth subjective
valuations and diffused information.  See Zywicki, “Spontaneous Order and the Common Law:
Gordon Tullock’s Critique,” 135 Public Choice 35-58 (2008).  
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The insights of Austrian economics potentially have profound implications for the
analysis of civil procedure, but to date there has been little attention to the topic in the literature.  2

Accordingly, the purpose of this chapter is to develop some of those implications tentatively,
with the purpose of stimulating further work.  

Putting aside its monetary aspects, I take “Austrian” economics as referring primarily to
three concepts: (1) subjective valuation and methodological individualism; (2) emphasis on the
dynamic features of economic activity, as opposed to “equilibrium” analysis; and (3) inherently
decentralized information production and revelation, particularly as affecting the efficiency of
market versus non-market processes.   The three concepts are synergistic with one another.  For3

example, a full consideration of the Schumpeter’s dynamic of “creative destruction” also is
influenced by the Hayek’s observation of the particularities of time and place as promoting
efficient choices.  

Acceptance of Austrian economic principles tends to cast the legal system in the role of
facilitating consensual arrangements among individuals in order to find mutually advantageous
solutions.  Herein lies the paradox of considering any law-enforcement mechanism, including
civil procedure, within the context of Austrian economics.  At first blush, civil procedure seems 
nothing more than state coercion.  But in the absence of  enforcement, individuals would neither



 This has always struck me as the most heroic assumption of Coase’s Problem of Social4
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make contractual arrangements nor respect the property rights of others.    We can recognize that4

there are extra-legal enforcement alternatives, both coercive and non-coercive, such as mutual
forbearance, reputational markets, moral suasion, or self-help, violent or otherwise.  However,
once we admit that there is a possibility that two consensual parties could agree in their mutual
interest ex ante to appoint a third party to adjudicate ex post disputes, with the possibility of
coercive enforcement, then there is some domain for civil procedure and its substitutes, such as
arbitration.   

Obviously, starting with the model of an ex ante transactional relationship is the easy
case.  As we move from contracts to torts, the analysis becomes more difficult.  Nevertheless,
there is still a domain for applying Austrian concepts.  Even within a basically coercive system,
subject valuations,  information economies, and dynamic effects can be more or less reflected in
the rules chosen to govern the resolution of parties’ disputes.  Applying these principles can help
to inform some of the current debates. 

I.  Some General Exploratory Observations

In line with the objective of stimulating broader research on the subject, this section
offers some fairly general and tentative ideas about the potential applications of Austrian
economic principles to civil procedure:

A.  External Effects from Civil Adjudications

Austrian economics would seem to disfavor giving any external effect (i.e., impact on
third parties) of civil adjudications.  This would call the current law of non-mutual collateral
estoppel into question.   It also would call into question the doctrine of precedent (except in those5

cases of mutual repeat litigation),  and suggest that private arbitration should be preferred.  To6

the extent that civil litigants mutually choose the public courts over private alternatives, it raises
the question whether there is a “free rider” problem.  The alternative explanation is that prior
precedent has more value to the current litigants than the marginal costs of litigating in the public



 In addition to the famous critique by Tullock in Trials on Trial (1975), see Zywicki7

(2008) supra note 3, and Parisi, “Rent-seeking through litigation: Adversarial and inquisitorial
systems compared,” 22 International Review of Law and Economics 193-216 (2002), all critical
of adversarial procedure.  However, considering the cost of evidence production and the nature of
the decision-maker can change the picture.  See the excellent summary of this literature to date
by Froeb and Kobayashi, “Adversarial versus inquisitorial justice,” in Sanchirico (ed.), supra
note 2.  
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courts.  These would appear to be fruitful competing hypotheses for future research.  At present,
there is only a very small public expenditure on the apparatus of civil procedure, and therefore
most of the costs are borne by the parties (excluding external effects).  Accordingly, even small
changes in public adjudication rules may have dramatic effects on parties’ choices of public
versus private fora.  We already know that there is extensive “forum shopping” within the public
courts.  

B.  Adversarial versus Inquisitorial Procedure 

Austrian economics would seem to support the traditional American “adversarial”
system, which gives extensive party autonomy and requires each party to bear its own costs of
litigation.  Only the immediate parties can know what is optimal procedure for their own dispute,
which under subjective valuation is unique to them.  There are two qualifications: (1) public
subsidy, which seems minor; and (2) ex post strategic behavior, which is potentially significant,
but could be excluded in cases of mutual agreement, either ex post or ex ante.  From this point of
view, current trends toward “managerial” judging are misguided.  

Note that here is one area that illustrates the difference between normative and positive
uses of Austrian principles.  Different papers applying Austrian ideas have come to different
conclusions on the relative performance of adversarial versus inquisitorial procedure, and
experimental evidence has enriched the debate.   My own experiments with Michael Block and7

others have shown that the actual structure of both the process and information production was
more complex than previously appreciated.  Thus, here is an example of a topic where Austrian
insights can help to raise the rigor of the debate, regardless of the outcome.  

In my view, what has been overlooked to date is a basic insight from Hayek’s work on
information diffusion and production.  The reasons why Tullock’s “Mr. Wrong-Mr. Right”
critique is too shallow are two-fold: (1) in those cases (not all) where there ultimately is a “Mr.
Wrong,” that characterization itself may be an exogenously imposed construct of the legal
system, and thus represent social friction rather than “justice,” and (2) even in such cases where it
does represent the joint subjective valuation of the parties, “Mr. Wrong” does not necessarily
know that he is “Mr. Wrong” ex ante lite.  Like a consumption decision in the marketplace, an
adjudicatory fact that one of the litigants is a “Mr. Wrong” is a particular of time and place, 
which neither party has an adequate incentive to learn until the transaction actually takes place. 
Thus, the essence of the civil litigation process, much like market processes, is to learn (i.e., to
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produce) information that did not previously exist.  In that context, any form of economics would
suggest that the competitive production of such information represented by an adversarial system
with sharp incentives and some symmetrical access (perhaps through pre-trial discovery)
produces a superior outcome to an inquisitorial system that more nearly resembles central
planning or monopoly.  Nor does it seem to me crucial how “sophisticated” is the decision-
maker.  At some level of competitive information production, the answer will become clear to
all, and the danger with “expert” decision-makers is precisely their pseudo-sophistication, or
what I have called the “Judge Judy” effect.    The more control by the “expert” decision-maker,8

the more tendency there will be to substitute pre-judgment for the actual facts of the controversy. 
At the limit, this would entirely defeat the information-production function that lies at the heart
of civil adjudication.  

C.  Contracting for Procedural Rules and Fora 

Extending the previous discussion of party control, why not treat all rules of civil
procedure as “default” rules rather than “mandatory” rules?  This is not the current practice in
American courts, and still less so elsewhere.   Under current American rules, contracting parties9

may choose arbitration ex ante, and all parties generally (with some exceptions) may choose
arbitration ex post.  But they have only limited rights to “customize” the pubic rules for their own
dispute.  The rationale for this position presumably is that the parties somehow do not internalize
the efficiency losses (e.g, less precedent, less familiarity of judges with the chosen rules), and
therefore are taking more than their “fair share” of the public facility.  But why not allow the
parties jointly to “bargain” with the court over applicable rules?  Judges may be bad agents for
the public interest, but they are likely to be better than centralized rule-makers.  

A “second-best” solution to the foregoing problems is provided by expanded enforcement
of choice-of-forum clauses.  All other things equal, the broader the range of procedural system
choice available to the parties, the more efficient will be the resolution of disputes.  

D.  Remedial Structures

Austrian economics would appear to favor the use of remedies structured as “property
rights” (i.e., injunctive relief and specific performance) rather than “liability rules” (damages). 
This follows from subjective valuation.  However, there are two important qualifications in the
ex post world: (1) strategic behavior by one or both litigants; or (2) exogenous change.  The first
problem seems endemic to torts, but it is possible that damages rules could be re-framed to more
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closely approach ex ante subjective valuations (e.g., insurance rates).  

E.  Procedural and Substantive Law as Substitutes for One Another

At the most general level, substantive and procedural law are substitutes for one
another.   Contracting parties may choose ex ante to leave contracts incomplete, and allow10

adjudicators to fill in the “gaps” ex post, should disputes arise.  From the standpoint of
conventional economics, this seems to be inefficient.  Does the Austrian perspective change that
view?  Subsequent developments or exogenous change may alter the parties’ shared ex ante
assumptions.  How does one distinguish opportunism from innovation in this context? 

The literature has only recently begun to explore these problems in a tentative way,  and11

much work remains to be done.  

II.  Applications to Current Debates

A.  The Scope and Expense of Pretrial “Discovery”

1.  For the last several decades, there has been a constant drumbeat of criticism about the
American system’s proclivities toward “overdiscovery.”  Rules amendments since 1980 have
sought to “limit” or “manage” discovery in various ways.  However, it has not been shown that
this is a serious social problem, either empirically or in theory.  Costs of litigation, including
discovery costs, can go up simply due to changes in substantive or remedial law rather than any
procedural dysfunction, and that seems the more plausible explanation.  

2.  Rather, the problem (if there is one) may lie in the remedial structure (remedies and
their “objectified” measures) rather than the rules of procedure.  If the remedial structure were
consistent with subjective valuation, then each side should have the appropriate incentive to
request such discovery as is justified by its own subjective valuation of its case, provided that the
requesting party internalized the full cost of its request.  So, the real debate reduces to one of two
things: (1) the remedial structure is mis-specified, in which case this is not a “procedure”
problem as such, and no amount of procedural rule-changing can address it; or (2) the system is
not sufficiently internalizing the costs of discovery to the requesting litigant, such that discovery
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requests are being used as extortion devices.   Assuming the second of these two problems,12

shifting discovery costs to the requester would seem to be the solution.  

3.  However, it has been suggested (e.g. Allen) that the procedural system is unable to
shift costs accurately.     That may be true, but perfect accuracy is not necessary.  As in other13

cases of moral hazard, it would seem that even partial “co-insurance” can help to mitigate the
problem.  Moreover, even though subjective, some of the opportunity costs of the responding
party can be estimated with tolerable accuracy, or at least more accurately than the central-
planning-style solutions that have been suggested to date.   14

4.  Many of the rule changes indicate that court-assisted coercion of one party by the other
is not the fundamental problem.  As noted above, the rise of “managerial judging” above the
mutually-agreed preferences of opposing litigants is entirely inconsistent with the extortion
hypothesis.  Also, certain traditional discovery devices–such as the oral deposition–appear to
have very little potential for unchecked abuse, because the bulk of the costs are borne by the
discovering party, and the imposition on the opposing party (essentially, the opportunity costs of
its deponent and lawyer) are observable on the basis of marketplace transactions.  And yet, there
appears to be equal emphasis on limiting the scope of both the more and less abusive methods of
discovery.  This suggests that the stronger explanation for the many recent discovery rule changes
rests in public choice analysis of the pressure groups influencing the rulemaking outputs rather
than the transaction costs of adjudication itself.  

5.  Much of the push to this style of “reform” seems to stem from the idea that litigants
jointly would spend “too much” on their own litigation.  If true, this may not be a problem of the
procedural system, but rather a problem of lawyer agency costs or the substantive law’s remedial
structure, which in neither case can be solved by procedural rule change.  Moreover, it seems
unlikely to be caused by lawyer agency costs, as the provision of litigation representation is a
highly competitive explicit market with widely observable results and strong reputation effects. 
This points to remedial structure (i.e., the nature and number of legal obligations imposed, or the
measurement of the remedies applied, such a punitive damages) as the more fundamental
problem.  

6.  A second-order problem is created by the possibility of counter-strategies on the part
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of some litigants to deliberately raise the cost of their own discovery response, in order either to
exploit a discovery cost-shifting system (the “moral hazard,” in reverse), or, under the current
system, as a device to defeat discovery requests.  A more complex back-shifting system may be
necessary to defeat these strategies, but here again, the system need not be perfect in order to
realign incentives.  

7.  If subjective valuation is an important argument against “overdiscovery,” then one
answer must be that even tort litigation is partly the product of voluntary decisions to engage in a
more or less litigation-producing activity.   But if so, then Austrian principles would suggest that
this is not a problem for general public policy, based only on the idea that some sub-groups spend
“too much” on litigation, unless there were some reason to believe that there was a
disproportionate public subsidy to these interests.  In this case, the appropriate inquiry is more
likely to focus on substantive law or remedial structure rather than procedural law as such.  In
general, the cash subsidy to civil litigation in terms of public expenditure is quite small relative
to public expenditures generally, and therefore an efficiency case must rest on the idea that some
feature of the litigation system has created an adverse selection of disputes.  So far as I am aware,
no one has made that identification.  And, as developed in the next section, most of the recent
attention has been given over to creating a new problem rather than solving an old one.  

B.  Newly “Heightened” Standards of Pleading

1.  Recent developments in federal law have produced a controversial new “plausibility”
standard of pleading, generally known as the Twombly-Iqbal standard, which appears to be
justified in part by the concerns about “overdiscovery” noted above.  However, from an Austrian
point of view, the entire doctrine seems misguided.  

2.  As noted above, the entire “overdiscovery” critique seems overdrawn.  Moreover, if
there are problems in the current system, they appear to be primarily informational problems and
subjective valuation problems.  If so, then removing the solution of such problems to the more
remote and generalized phase of pleading seems highly unlikely to be efficient.  Deciding in the
abstract, and without discovery, whether the plaintiff’s claims are “plausible” turns Hayek upside
down, by removing the decision-maker even farther away from the particulars of time and place,
and relying on what amounts to nothing more than generalizations that, even if well-intentioned,
are likely to be wrong.  Indeed, we are fairly confident that they will be wrong, because of the
well-know selection effects in litigation: filed cases are not representative of all disputes;  cases
that proceed to advanced stages are even less so; and cases that proceed to trial are likely to be
both unusual and, by the selection effect, “close calls,” in the sense that more information–not
less–is need to resolve the dispute justly.  Thus, truncating the process at an earlier phase will
have a disproportionate effect on precisely the cases that need the most development.  

3.  Instead, the new standards introduce a new problem of asymmetric error, by
generating a higher level of false negatives, in which necessary evidence is held by the defending
party.  In contrast with the criminal procedure system, which assumes a high false negative rate,
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this type of asymmetric error creates serious problems for civil procedure.  To the extent that the
litigants deal with one another ex ante lite, it increases the incentive for either or both to “pre-
discover” evidence that may or may not be needed for a future litigation that may or may not take
place, or to take other costly steps to insure that they are a prospective defendant rather than a
prospective plaintiff.  Moreover, like other procedural rules, the new pleading standards may not
be varied by contract, either ex ante or ex post.  This seems to be inefficient under the principles
of Austrian economics.  

C. Class Actions

The recent growth in class actions and other types of “aggregate” or “mass” litigation
would seem generally to be inconsistent with the principles of Austrian economics.  With the
except of the derivative suit (which harnesses the organizing force of business entities), most
these types of litigation are inefficient under Austrian economics, because they fail to account for
particularized information and subjective valuation.  The problem is exacerbated by such things
as the “opt-out” rule for the formation of litigant classes, and the heavy-handed control exercised
by the adjudicating judge.  Here again, there is a false economy in coerced joinder, and
mismatched means for solving the agency costs problems between the class and its lawyers, and
within the class members themselves.  

III.  Conclusion

Austrian economics can help us to distinguish between two visions of the social role of
civil litigation.  As originally developed and practiced for most of the history of Anglo-American
law, civil procedure was designed primarily to provide an available means, always readily
displaced by mutual consent,  for redressing disputes between private individuals concerning
their respective rights and obligations.  In terms of both information-generation and law
formulation, it worked incrementally, giving coercive solutions only as a last resort and only as
necessary.  

Of course, there were always some exceptions to the private-dispute-resolution model, as
in constitutional litigation or in private litigation that raised questions of public authority.  
However, and especially within the past half-century, civil litigation increasing has come to be
used as a tool of public policy, especially at the federal level.  Perhaps for that reason, the rules of
civil procedure today are increasingly viewed as involving public interests of aggregate welfare,
and, in many instances, the underlying substantive law applied itself is designed to vindicate
public rather than private interests.  And yet, this same system continues to serve its traditional
private dispute-resolution function.  We may have come to a point where most private disputes
perhaps should be committed to a separate set of tribunals that are designed to serve only this
traditional function.  Civil litigants themselves may be recognizing this fact, by increasingly
choosing arbitration over litigation.  The next phase in this development, perhaps presaged by
some of the trade or industry based arbitration systems, may be the development of more general
private systems of private law.  


