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Why does the Commission need to 

intervene?

• Search engines are the gateways to the Internet

• Google’s holds a super dominant position in search 
and search advertising (and possibly other markets)

• Scale is critical to success in search and search 
advertising

• Google’s exclusionary practices deprives rivals of 
scale

• There is consumer harm
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EU abuse of dominance law

• Article 102 TFEU prohibits abuses of a dominant position

• It covers both “exploitative” and “exclusionary” abuses

• Commission Guidance Paper on Article 102 TFEU:
“The aim of the Commission's enforcement activity in relation to 
exclusionary conduct is to ensure that dominant undertakings do 
not impair effective competition by foreclosing their rivals in an 
anticompetitive way and thus having an adverse impact on 
consumer welfare, whether in the form of higher price levels than 
would have otherwise prevailed or in some other form such as 
limiting quality or reducing consumer choice.”
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Is free an antitrust problem?

• This is not the right question

• The issue is whether the firm offering the free 

product is dominant and seeks to leverage its 

dominance to exclude rivals

• In any event, Google is offering both “free” 

and “paid for” products
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Google is super dominant

• There is no question that Google is super 

dominant on at least two markets:

– algorithmic search

– search advertising

• To be dominant is not an antitrust problem in 

itself, it is a problem if the dominant firm has 

committed an abuse
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Antitrust claims made against Google

• A number of firms have complained against Google 

and a number of others have expressed their 

concerns to the European Commission

• These firms made a variety of claims, but this 

presentation will limit itself to two of them:

– Google’s exclusive agreements with publishers and 

distributors deprive rivals from scale

– Google manipulate search results to foreclose rivals
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Google’s exclusive agreements

• Google has entered into:

– Intermediation agreements under which 

publishers must exclusively use Google’s search 

and search advertising services on their websites

– Distribution agreements under which software 

vendors, hardware manufacturers, and service 

providers must exclusively provide search-related 

products and services
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The problem is the exclusivity (1)

• In Hoffman-La Roche, the ECJ unambiguously held that 
exclusive agreements concluded by a dominant undertaking 
may infringe Article 102 TFEU.

• The major competition concern raised by exclusive agreements 
is that such agreements may harm competition by foreclosing a 
significant share of the market. 

– Google has dozens of intermediation and distribution agreements

• This risk of anticompetitive foreclosure is particularly serious 
in the search and search advertising markets where scale is 
not only a matter of efficiency, but also a condition for delivering 
a competitive product.
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The problem is the exclusivity (2)

• Google does not increase its efficiency by increasing 

its scale. Eric Schmidt: “most of our gains do not 

come from adding additional advertisers or additional 

inventory.”

• By contrast, rival search engines would clearly 

benefit from increasing their scale

• Google’s exclusive agreements therefore do not 

increase Google’s efficiency, but they decrease 

its rivals’ efficiency
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Google’s exclusive agreements create 

anticompetitive effects and consumer harm

• According to the EU courts’ case-law, the 
anticompetitive effects of an abusive conduct do not 
have to be shown as long as the conduct “is liable to” 
exclude rivals. But the effects are there. Look at the 
market shares.

• There is consumer harm in that consumers are 
deprived from choice, innovation and will face higher 
prices (as they pick up the bill in the shape of higher 
prices when advertisers pass on the cost)
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Search manipulation (1)

• Firms, generally known as “verticals”, have claimed that Google 
discriminates against them in its search results pages by 
affording its own services preferential treatment

• The difficulty with search manipulation claims is that they are 
difficult to prove

• In this respect, it may be useful to distinguish between:

– Search bias (Google favors its own services when 
displaying search results on its search results pages)

– Display bias (Google inhibits the visibility of competing 
services to users)
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Google’s display bias on Google Places
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Search manipulation (2)

• Search manipulation is another form of exclusionary 

conduct violating Article 102 TFEU

• It creates:

– Foreclosure effects (in that competing verticals are starved 

from traffic and thus revenues, it increases their costs (in 

that they have to buy ad to re-appear on the search results 

pages); and

– Consumer harm (less choice, innovation, and higher prices)
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Other possible antitrust claims?

• Tying (Google is about tying search with 
other services)

• Deception (e.g., consumers are wrongly led 
to believe that algorithmic search results are 
“objective” or that Android is open)

• Etc.
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Timing of a Commission 

investigation?

• Normal stages of a Commission investigation:

– Opening of an investigation by the Commission on 

November 30, 2010

– Formal opening of proceedings

– Statement of Objections

– Decision of the Commission

• Note that at all times, Google can offer “remedies” as 

per Article 9 of Regulation 1/2003 


