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Protecting Consumers From Privacy Problems:  Privacy Issues as 

 “Unfair or Deceptive Acts or Practices” 
 

 

In 2001, the Federal Trade Commission adopted a new approach to privacy, based on the 

consequences of information use and misuse.  Most notably, that approach led to the 

National Do Not Call Registry and a series of cases holding companies liable for their 

failure to take reasonable and appropriate steps to protect the security of sensitive 

commercial information.
1
  Based initially on deception, when companies breached 

security promises in their privacy policies and elsewhere, subsequent cases alleged that 

security failures could also be challenged as unfair practices. 

 

Although the Commission has not abandoned the consequences-based approach to 

privacy entirely, and cannot, given the statutory constraints under which it operates, it has 

adopted a new ―privacy framework,‖ based on what the Commission views as ―best 

practices.‖  The framework urges ―privacy by design,‖ ―simplified choice,‖ and ―greater 

transparency.‖  The Commission Report recognizes that some of the practices it urges go 

―beyond existing legal requirements,‖ but provides little guidance on the contours of the 

practices it believes are subject to challenge under the FTC Act.   

 

This paper considers the kinds of privacy issues that are amenable to action under Section 

5 of the FTC Act.  Section I considers the role of consumer injury in the FTC Act, and 

discusses the kinds of privacy harms that are actionable.  It also considers the special 

problems of subjective preferences and the costs of potential mistakes.  Section II applies 

the discussion to some of the FTC‘s recent privacy cases. 

 

I. Privacy, Harm, and the FTC Act 

 

Prevention of injury to consumers is central to the mission of any consumer protection 

agency.  Whatever enforcement resources are available, there are plenty of fraudulent 

actors causing serious losses to consumers that should take priority over potential cases in 

which there is little or no consumer injury.  Indeed, the Commission‘s first objective 

under its strategic goal of protecting consumers is to ―identify fraud, deception, and 

unfair practices that cause the greatest consumer injury.‖
2
 

 

A. Injury and the FTC Act 

 

The FTC‘s primary tool to address privacy issues is Section 5 of the FTC Act, which 

prohibits ―unfair or deceptive acts or practices.‖  Whether the theory is unfairness or 

deception, injury to consumers is a necessary element of a law violation.  As the 

                                                           
1
 The approach and its rationale is set out in more detail in J. Howard Beales III and Timothy J. Muris, 

Choice or Consequences:  Protecting Privacy in Commercial Information, 75 University of Chicago Law 

Review 109 (2008). 
2
 FTC, Performance and Accountability Report, Fiscal Year 2012, available at 

http://www.ftc.gov/opp/gpra/2012parreport.pdf. 

http://www.ftc.gov/opp/gpra/2012parreport.pdf
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Commission stated in its Unfairness Policy Statement, ―unjustified consumer injury is the 

primary focus of the FTC Act.‖
3
   

 

To find a practice ―unfair,‖ the Commission must show that the practice causes 

substantial consumer injury, without offsetting benefits to consumers or competition, that 

consumers cannot reasonably avoid.  Although a small injury to a large number of 

consumers may constitute substantial injury, ―emotional impact and other more 

subjective types of harm … will not ordinarily make a practice unfair.‖
4
  This caveat 

about subjective injury is critical in the context of privacy issues, and is discussed in 

more detail below. 

 

An act or practice is deceptive if it is likely to mislead consumers, acting reasonably in 

the circumstances, about a material issue.  As the Commission noted in one case, 

―unfairness is the set of general principles of which deception is a particularly well-

established and streamlined subset.‖
5
   

 

Although injury is not explicitly an element of deception, it is nonetheless present in the 

requirement that the claim be material – i.e., ―one which is likely to affect a consumer‘s 

choice of or conduct regarding‖ the product or service.
6
  Thus, materiality requires that 

different (and accurate) information would likely influence consumer choices, thereby 

limiting the Commission‘s attention to information that is likely to matter in the market.  

If consumers would have made a different choice in the absence of the deceptive practice, 

they are injured in an economic sense, because they lose the perceived benefits of the 

choice they would have made instead.  As the Deception Policy Statement notes, "In 

evaluating materiality, the Commission takes consumer preferences as given."
7
 

 

B. Privacy Harms 

 

Some breaches of privacy involve real and concrete harms.  Location information in the 

wrong hands can lead to stalking of a consumer and actual physical injury.  Similarly, 

children who provide contact information to a ―friend‖ on line may become victims of 

abuse.    

 

Privacy violations may also lead to economic injury.  Compromised information may be 

used for identity theft, for example, acquiring new loans or other accounts in someone 

else‘s name.  Inaccurate or incomplete information may be used to deny credit, insurance, 

or employment, or to set less favorable terms for the consumer than would otherwise be 

the case.   

 

                                                           
3
 Unfairness Policy Statement, appended to Int‘l Harvester Co., 104 F.T.C. 949, 1070 (1984). See 15 U.S.C. 

§ 45(n) (2006). 
4
 Id. 

5
 Int‘l Harvester, 104 F.T.C. at 1060. 

6
 Deception Policy Statement, appended to Cliffdale Assoc., Inc., 103 F.T.C. 110, 174 (1984). 

7
 Deception Policy Statement at n. 46. 
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Simple annoyance can also constitute a privacy harm, as was the case with telemarketing 

calls before the advent of the Do Not Call registry.  The harm to each individual is small, 

but the aggregate harm is substantial. 

 

Harms are also actionable even if they are difficult to monetize directly.  Damage to a 

reputation or intrusion into private places are not concrete harms in the same sense as the 

risk of physical or economic injury, but they are real harms nonetheless, widely 

recognized in tort law.
8
  From the beginning, the harm-based approach to privacy 

addressed such harms.  Indeed, the Commission‘s first information security case was 

against Eli Lilly for inadvertent disclosure of sensitive information:  the email addresses 

of a group of Prozac users.
9
  Such information is sensitive because of the risk of damage 

to reputations.  Similarly, an early case challenged the practice of email ―spoofing‖ – 

falsifying the return address in spam email – as unfair.  The bulk emails used deceptive 

subject lines to induce consumers to open sexually explicit solicitations to visit adult web 

sites.  As part of the injury to consumers, the complaint cited the reputational harm to 

parties whose addresses were spoofed from being associated with spamming.
10

 

 

Other types of potential ―harms‖ involve secondary characteristics of a product or service 

that do not affect its functionality.  Often, such preferences concern how a product or 

service is produced, rather than the characteristics of the final product.  Many consumers, 

for example, have preferences for products that are kosher.  Others may prefer products 

that are ―made in USA‖ or union made, or free range chickens, or locally grown produce.  

Although we can determine objectively whether such a claim is accurate, its importance, 

and hence the magnitude of any injury, depends entirely on the preferences of the 

consumer.  I term these types of preferences subjective, because there is no way for an 

outside observer to verify measure the magnitude of the injury if they are violated.
11

 

 

There is no reason to doubt that misrepresentations about such claims are actionable 

under the FTC Act.  Indeed, as one early Supreme Court case noted, ―The consumer is 

prejudiced if upon giving an order for one thing, he is supplied with something else.  In 

such matters, the public is entitled to get what it chooses, though the choice may be 

dictated by caprice or by fashion or perhaps by ignorance.‖
12

  Misrepresentations will 

misdirect consumer choices, and reduce consumer welfare. 

 

For the Commission to protect such secondary, subjective preferences, however, they 

must be preferences that are actually reflected in marketplace behavior, because that is 

the only reliable indication that these preferences are real.  They cannot be sensibly 

inferred from survey results where consumers can express a preference without 

                                                           
8
 Restatement (Second) of Torts §559 Defamatory Conduct Defined, §652B Intrusion Upon Seclusion, and 

§652D Publicity Given to Private Life. 
9
 See Complaint at 3, Eli Lily and Company, No. 123214 (Jan. 18, 2004), available at 

http://www.ftc.gov/os/2002/01/lillycmp.pdf. 
10

 FTC v. Brian D. Westby et al., No. 03 C 2540 (E. D. N. Ill. Apr. 17, 2003). 
11

 Of course, all preferences are subjective in the sense that they depend on the consumer.  Usually we can 

infer preferences from market behavior, but as discussed below, market measures may understate damages 

when unique individual preferences are violated. 
12  

FTC v. Algoma Lumber, 261 U.S. 67, 78 (1934) (internal citations omitted).
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confronting the costs of satisfying it.  Precisely because they are subjective, we cannot 

infer that, because some, many, or even most consumers care about a particular attribute, 

the attribute is worth the costs to others.   

 

 

A key characteristic of attributes where subjective value is important is that the value of 

the attribute to the buyer may exceed, perhaps substantially, the market price of providing 

the attribute.  The price difference between kosher and non-kosher hot dogs, for example, 

may be driven by the difference in the cost of beef and pork as ingredients, but the value 

to a consumer who thinks it is wrong to eat pork is likely much greater.  From a contract 

damages perspective, damages based on the difference in the ex ante cost of obtaining the 

desired attribute will encourage breach in circumstances where breach is not efficient.  

Assessing the subjective value is difficult, however, because it is not susceptible to 

outside measurement or verification.
13

 

 

Of course, inframarginal consumers always suffer greater losses from performance that 

does not match what is promised than the marginal consumer, who by definition is 

indifferent between having the attribute and not having it at the market price.  Damage 

awards for breach of contract based on the difference in price, however, allow consumers 

to purchase a product that will perform as promised, thereby obtaining their consumer 

surplus even when breach occurs.  When subjective value is important, damages based on 

market price differences may allow consumers to satisfy their preferences going forward, 

but the subjective harm that results from consuming a non-kosher product or one that was 

not actually made in USA cannot be undone. 

 

Privacy is one area where such subjective preferences are important.  As the FTC‘s 

preliminary report noted in 2010, ―for some consumers, the actual range of privacy-

related harms is much wider and includes … the fear of being monitored or simply 

having private information ‗out there.‘‖
14

   Consumers may also feel harmed when 

information is used ―in a manner that is contrary to their expectations,‖ and may have 

―discomfort with the tracking of the online searches and browsing.‖
15

  Some have 

summarized these kinds of harms as ―creepiness.‖
16

 

 

No doubt, there are consumers with such preferences.  As with other subjective 

preferences, the Commission should protect them when they are manifested in the 

market.  If a company promises ―no information sharing,‖ or no tracking, or kosher, it 

had better deliver.  That was the lesson of Gateway Learning, where the Commission 

challenged a retroactive, unilateral change in the company‘s privacy policy.  The 

company‘s privacy policy had provided that ―we do not sell, rent or loan any personally 

identifiable information regarding our consumers unless we receive a customer‘s explicit 

                                                           
13

 See generally Timothy J. Muris, Cost of Completion or Diminution in Market Value:  The Relevance of 

Subjective Value, 12 J. Legal Stud. 379 (1983). 
14

 Federal Trade Commission, Protecting Consumer Privacy in an Era of Rapid Change, 20, available at 

http://www.ftc.gov/os/2010/12/101201privacyreport.pdf. 
15

 Id. 
16

 Adam Thierer, The Pursuit of Privacy in a World Where Information Control is Failing, 36 Harvard 

Journal of Law & Public Policy 409 (2013). 
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consent.‖  It later began renting such information, without seeking consent, and then 

revised its privacy policy to allow its new practice.  The Commission challenged the 

retroactive application of the new privacy policy as unfair, but it did so without any 

specific allegations about the consequences of sharing.  It was the unilateral modification 

of the contract that was unfair, rather than the specific modification adopted.
 17

   

Consumers had been promised one product characteristic, about which they might 

reasonably care, and were now being offered another.
18

   Because consumers made a 

choice based on the promises made, the company cannot unilaterally change the deal. 

 

Critical to protecting subjective preferences, however, is the notion that consumers have 

made a choice based on the promise that a provider will deliver.  At least some of the 

Gateway Learning customers who purchased from the company likely did so in reliance 

on the promise that the company would not sell information to third parties.  If companies 

are free to change such promises, the subjective preferences of consumers who do not 

want information about them sold cannot be satisfied. 

 

It is another thing altogether, however, to argue that because some consumers have a 

preference, the Commission should require all sellers to satisfy that preference.  That 

argument is simply wrong.  Assuring the accuracy of claims that a product is kosher 

enhances consumer sovereignty – it lets consumers choose what matters to them and 

what does not.  Consumers who believe keeping kosher is important can do so, but the 

must face the cost of paying attention and finding a seller who promises to provide 

kosher products.  Consumers who think kosher is irrelevant are not burdened in any way.   

 

Requiring all sellers to offer kosher products is another matter altogether.  Such a policy 

imposes the costs of the admittedly real preferences of some on many who do not share 

them.  The FTC Act, however, is about preserving consumer sovereignty, not about 

substituting the preferences of the Commissioners for those of consumers, or imposing 

the preferences of one group of consumers on another.  The fact that a particular product 

characteristic, whether related to privacy or religious preference, is important to me is a 

very good reason for protecting affirmative claims about that characteristic.  It is a very 

bad reason for imposing that preference on everyone else. 

 

Divergences between expressed interest in a particular attribute or reports of its 

importance frequently differ significantly from actual choices in the marketplace.  Failure 

rates for new product introductions in the market range from 40 percent
19

 to 80 percent,
 20

 

                                                           
17

 See Complaint at 2-6, 13, Gateway Learning Corp., No. 0423047 (Jun. 7, 2004), available at 

http://www.ftc.gov/os/caselist/0423047/040707cmp0423047.pdf. 
18

 The seminal case applying the Commission‘s unfairness authority to unilateral contract modifications is 

Orkin Exterminating Co., Inc., 108 F.T.C. 263 (1986). 
19

 Jeffrey B. Schmidt and Roger J. Calantone, Escalation of Commitment During New Product 

Development, JOURNAL OF THE ACADEMY OF MARKETING SCIENCE (2002), available at 

http://www.uk.sagepub.com/chaston/Chaston%20Web%20readings%20chapters%201-

12/Chapter%208%20-%2014%20Schmidt%20&%20Calantone.pdf 
20

 In the food industry, the 20 firms that introduced the most new products were successful for 52 percent of 

new products and 78 percent of line extension products.  Other firms, however, with far more new products 

introductions, were successful only 12 percent of the time.  The overall success rate was 19.5 percent.  

Aaron L. Brody and John B. Lord, New Food Products for a Changing Marketplace, CRC Press Inc., p. 60 

http://www.uk.sagepub.com/chaston/Chaston%20Web%20readings%20chapters%201-12/Chapter%208%20-%2014%20Schmidt%20&%20Calantone.pdf
http://www.uk.sagepub.com/chaston/Chaston%20Web%20readings%20chapters%201-12/Chapter%208%20-%2014%20Schmidt%20&%20Calantone.pdf
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depending on the industry.  Often failures occur because actual consumer behavior differs 

from the predictions of market research.   There are numerous examples of the 

differences between expressed consumer preferences and actual choices.  Nearly half of 

consumers express a willingness to pay more for locally grown produce, but locally 

sourced produce accounts for less than a quarter of sales at the leading retailers of local 

produce; at Wal-Mart the figure is about 10 percent (with ―local‖ defined as from the 

same state).
21

  Two thirds of consumers say that proximity to a branch bank is very 

important, but nearly half visit the branch less than five times a year, and 58 percent 

would rather have the branch close than pay higher fees.
22

  Similarly, a study of Danish 

consumers‘ interest in ―organic‖ products found far more claimed willingness to pay 

more for organic than was revealed in actual behavior.  For ―minced beef,‖ 41 percent of 

consumers expressed a willingness to pay more for organic products; only 6 percent did.  

For rye bread, 51 percent said they were willing to pay, but only 35 percent did.  For 

potatoes, 48 percent said they were willing, but only 14 percent actually purchased 

organic potatoes.  Only for milk were the claimed and actual percentages close (59 

percent and 55 percent respectively).
23

 

 

Differences between stated preferences and actual market behavior may reflect the fact 

that costs of satisfying a preference in the market are real, rather than hypothetical.   

Local or organic products may sound attractive, and respondents may even express a 

willingness to pay more for those characteristics.  Confronted with the actual costs of 

their preferences, however, consumers may decide that the benefit is simply not worth the 

cost.  As with any other product characteristic, this actual preference revealed in the 

marketplace is the true measure of the value of the characteristic.
24

 

 

The differences between surveys and market choices may also reflect the particulars of 

survey design.  Experimental studies find that hypothetical questions about willingness to 

pay yield values that are two to twenty percent greater than the values that result from 

                                                                                                                                                                             

(2000), chapter available at 

http://www.enq.ufsc.br/disci/eqa5216/material_didatico/DEVELOPINGNEWFOOD/TX67784_04.pdf. 

 
21

 Tom Burfield, ―Retailers define local produce,‖ Produce Retailer, April 2, 2013 (available at 

http://www.produceretailer.com/produce-retailer-issues/Retailers-work-to-define-local-produce-

201050821.html). 
22

 The Financial Brand, The Branch Paradox:  Consumers Say One Thing, Do Another, 

http://blog.cmbinfo.com/in-the-news-content-/bid/82089/The-Financial-Brand-The-Branch-Paradox-

Consumers-Say-One-Thing-Do-Another (September 10, 2012). 
23

 Katrin Millock, Lars Gårn Hansen, Mette Wier, & Laura Mørch Andersen, Willingness to Pay for 

Organic Foods: A Comparison between Survey Data and Panel Data from Denmark (Working Paper, 

presented at the 12th annual European Association of Environmental and Resource Economists 

Conference, June 2002, Monterey, USA), available at http://weber.ucsd.edu/~carsonvs/papers/5065.pdf. 
24

 Political choices may also reflect preferences in ways that are different than market behavior, creating an 

incentive for some to seek political ratification of their preferences.  For example, in 2008, 63 percent of 

California voters approved a proposition prohibiting the sale of eggs unless the chickens were kept in a 

non-cage system, effective in 2015.  A study of actual willingness to pay as reflected in market behavior, 

however, found that only 20.6 percent of California households would be willing to purchase cage-free 

eggs at average 2007-2008 prices.  William J. Allender and Timothy J. Richards, Consumer Impact of 

Animal Welfare Regulation in the California Poultry Industry, 35 J. OF AGRIC. & RESOURCE ECON. 424, 

426 (2010). 

http://www.enq.ufsc.br/disci/eqa5216/material_didatico/DEVELOPINGNEWFOOD/TX67784_04.pdf
http://www.produceretailer.com/produce-retailer-issues/Retailers-work-to-define-local-produce-201050821.html
http://www.produceretailer.com/produce-retailer-issues/Retailers-work-to-define-local-produce-201050821.html
http://blog.cmbinfo.com/in-the-news-content-/bid/82089/The-Financial-Brand-The-Branch-Paradox-Consumers-Say-One-Thing-Do-Another
http://blog.cmbinfo.com/in-the-news-content-/bid/82089/The-Financial-Brand-The-Branch-Paradox-Consumers-Say-One-Thing-Do-Another


 8 

experiments in which participants have real economic incentives to make decisions that 

maximize their perceived benefits.
25

  In any event, it seems clear that the differences 

between stated and actual willingness to pay are in fact significant, and policies that rely 

on surveys that only find many consumers are ―concerned‖ about an attribute or 

―interested‖ in it are unlikely to reflect actual consumer preferences.  If consumer 

preferences are to guide market decisions, they must be real preferences that consumers 

are actually willing to pay for. 

 

The nature of subjective preferences means that an unfairness analysis is particularly 

inappropriate.  Unless there is some reason that a uniform choice is necessary, the 

essence of the problem is one of matching each consumer to the product or service that 

best satisfies his or her preferences, a task to which markets are particularly well suited.  

Determining that a practice is unfair because of some alleged violation of subjective 

preferences would amount to imposing the preferences of some on others who do not 

share them, violating the very consumer sovereignty that Section 5 is supposed to protect.  

The Commission‘s Unfairness Policy Statement was therefore wise in ruling out use of 

unfairness to address subjective harms, and it is difficult to imagine a more subjective 

harm than ―creepiness.‖ 

 

At most, an unfairness theory based on subjective preferences might justify a disclosure 

requirement that would inform consumers about the presence or absence of the 

characteristic.  The Commission has long recognized a distinction between omissions of 

material information that are deceptive, and ―pure‖ omissions that are not actionable on a 

deception theory.
26

  An omission of material information is deceptive if the information is 

necessary to correct a misimpression that the message, in the absence of the disclosure, 

would otherwise convey.  That is, the omitted information must be information that is 

material in light of the representations made.  In the absence of representations that create 

the need for the information, the failure to disclose the information is not deceptive. 

 

 By contrast, pure omissions arise when a seller is silent ―in circumstances that do 

not give any particular meaning to his silence.‖
27

  The variety of information that might 

be considered material by some significant number of consumers is virtually limitless 

(ranging from the conditions under which a product was produced, to the working 

conditions of employees in other countries).  Because it is not possible to disclose all 

information that might be of interest to particular consumers, a more nuanced screen to 

determine whether disclosure is necessary is required.  The Commission‘s unfairness 

analysis provides that screen, and in International Harvester, the Commission held that 

pure omissions must be analyzed under an unfairness theory, not deception.
28

  The 

                                                           
25

 John A. List & Craig A. Gallet, What Experimental Protocol Influence Disparities Between Actual and 

Hypothetical Stated Values?, 20 EXPERIMENTAL & RESOURCE ECON. 241-254 (2001), available at 

http://www.rps-chicago.com/papers/33-fulltext.pdf. 
26

  See Int‘l Harvester Co., 104 F.T.C. 949 (1984) 
27

  Id. at 1059.  
28

  Id. As the Commission noted, ―[t]he number of facts that may be material to consumers-and on which 

they may have prior misconceptions-is literally infinite. Consumers may wish to know about the life 

expectancy of clothes, or the sodium content of canned beans, or the canner s policy on trade with Chile.‖ 
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relevant question is the benefits of additional information to consumers, which must be 

balanced against the additional costs of providing that information.   

 

Absent some market impediment, however, markets are likely to reveal positive 

information about their product that is valuable to consumers.  If consumers value a 

product characteristic such as ―organically grown‖ or ―free range chicken‖ enough to 

cover the costs of providing the characteristic, sellers are more than happy to provide 

products that satisfy those preferences.  Sellers who offer products with the desired 

characteristic have every incentive to tell people about it, and do so.  That is precisely 

what happens with kosher or organic products – some sellers produce such products and 

willingly reveal that fact to consumers, who are willing to pay for both the information 

and the product characteristic.  If there is no product that satisfies a particular preference, 

it is most likely because consumers do not value the characteristic enough to pay for the 

costs of producing it.  

 

Finally, it is worth noting that remaining anonymous online is not particularly difficult, as 

anyone who has been involved in trying to track down various internet miscreants knows.  

Moreover, sellers are competing on privacy characteristics.  Microsoft, for example, is 

currently promoting the privacy protection features of its products, and browsers are 

competing on how they handle third party cookies.  Some privacy-enhancing choices are 

as simple as changing a browser setting, or choosing to browse ―in private,‖ or choosing 

a browser with more protective defaults.  More elaborate anonymizing software such as 

the Tor project is freely available.
29

  No doubt, if anonymity becomes even cheaper and 

easier to select, more consumers will select it, as they will with any other good or service.  

There is, however, no evidence of any ―market failure‖ here, although there is some cost 

of paying attention and spending the time to satisfy a preference.  Some simply wish the 

costs were lower.  Without more, the mere fact that usage of such tools is relatively low 

is not evidence of a problem.   Rather, it is likely evidence that many consumers are 

sufficiently unconcerned about the lack of privacy in browsing that they are unwilling to 

incur any costs to avoid the problem.   

 

C. Subjective Preferences and Choice 

 

When subjective preferences are important, as discussed above, markets will not reflect 

preferences efficiently unless those who hold them reveal whether the preferences are 

worth the costs.  With privacy preferences, the most important cost may well be the cost 

of considering the issue at all.  Default rules therefore matter.
30

  One study estimates that 

the opportunity cost of simply reading online privacy policies, let alone considering their 

                                                           
29

 See Thierer, supra note __, for a discussion of some key privacy enhancing technologies.  See also the 

EPIC Online Guide to Practical Privacy Tools, available at http://epic.org/privacy/tools.html. 
30

 Eric Jonhson & Daniel Goldstein, Do Defaults Save Lives?, 302 Science 1338 (2003) (stating that 

countries with opt in default rules for organ donation have substantially lower donation rates than countries 

with opt out rules). As Richard Posner notes in explaining this result, ―When the consequences of making a 

‗correct‘ decision are slight, ignorance is rational, and therefore one expects default rules to have their 

greatest effect on behavior …‖  Richard Posner, Organ Sales – Posner’s Comment, The Becker-Posner 

Blog (Jan. 1, 2006), available at http://www.becker-posner-blog.com/2006/01/organ-sales--posners-

comment.html. 

http://epic.org/privacy/tools.html
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implications and the optimal decision, would be $781 billion.
31

  When the total online 

advertising market was $17 billion in the first half of 2012,
32

 these costs are grossly 

disproportionate to any potential benefit.  To be sure, regulators could command 

companies to invest in making privacy policies ―more transparent,‖ and thereby reduce 

the costs.  Even if simplified disclosures reduced costs to a tenth of current costs – a 

wildly optimistic estimate of what is possible – the costs of acquiring information would 

remain grossly disproportionate to the potential benefits.
 33

   

 

For most consumers, the stakes in considering commercial privacy issues are small, and 

not worth the time and attention that would be required to make careful decisions about 

the optimal choice.  The default rule is therefore likely to dominate choices.  If the default 

is no sharing, most consumers will end up not sharing.  If the default is sharing, however, 

most consumers will share.  Numerous experiments find essentially this result.
34

 

 

Decision making costs are not necessarily a significant impediment for those who are 

concerned about privacy, however.  Consumers who think that protecting any of the 

subjective privacy values discussed above is important are more likely to be willing to 

incur the costs of seeking information and making a decision.  Thus, experiments have 

found that among consumers who are more concerned about privacy, there is no 

difference in participation whether the default rule is opt in or opt out.
35

  Among 

consumers who were less concerned about privacy, the default rule mattered, but among 

those who were concerned, it did not. 

 

Thus, opt out is a preferable default rule, because it avoids imposing costs on consumers 

who do not think the issue is worth the costs of making a decision.  Consumers who 

actually have a preference for more subjective aspects of privacy can satisfy that 

preference, but without shifting costs to those with different preferences.  This is the 

normal default for any other product characteristic – consumers who desire a particular 

attribute must seek it out. 

 

                                                           
31

 Aleecia McDonald & Lorrie Cranor, The Cost of Reading Privacy Policies, 4:3 I/S: A Journal of Law 

and Policy for the Information Society 540 (2008). 
32

 Interactive Advertising Bureau, IAB Internet Advertising Revenue Report Conducted by 

Pricewaterhouse Cooper, available at 

http://www.iab.net/media/file/IAB_Internet_Advertising_Revenue_Report_HY_2012.pdf  (noting that total 

revenue for 2011 was $31.7 billion). 
33

 For most consumers, privacy policies would remain, in the words of the Rolling Stones, someone ―telling 

me more and more, about some useless information, supposed to fire my imagination.‖  The result is 

inevitable:  ―I can‘t get no satisfaction.‖  

http://www.lyricsfreak.com/r/rolling+stones/satisfaction_10243634.html. 
34

 Johnson, Bellman, & Lohse, Defaults, Framing and Privacy: Why Opting In-Opting Out, (2001) 

available at 

http://www8.gsb.columbia.edu/sites/decisionsciences/files/files/defaults_framing_and_privacy.pdf. Eric 

Jonhson & Daniel Goldstein, Do Defaults Save Lives?, 302 Science 1338 (2003) (stating that countries with 

opt in default rules for organ donation have substantially lower donation rates than countries with opt out 

rules). 
35

 Yee-Lin Lai & Kai-Lung Hui, Internet Opt-in and Opt-out: Investigating the Roles of Frames, Defaults 

and Privacy Concerns, Proceedings of the 2006 ACM SIGMIS CPR Conference on Computer Personnel 

Research, 253 (2006). 

http://www.lyricsfreak.com/r/rolling+stones/satisfaction_10243634.html
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D. The Value of Transparency 

 

―Greater transparency‖ is one of the three fundamental principles articulated in the FTC‘s 

most recent privacy report.
36

  This principle includes shorter and more standardized 

privacy notices, consumer access to information that companies maintain about the 

consumer, and educating consumers about commercial data privacy practices. 

 

Undoubtedly, there are many consumers who do not understand the collection and use of 

information in the modern economy.  It is not clear, however, why most consumers need 

even a rough understanding, let alone a sophisticated understanding of information uses 

and information tools.  For most consumers, there is a similar lack of transparency about 

nearly any complex product.  A few consumers understand the product in detail, many 

more have a limited understanding of the key technologies, and for still others the 

product is essentially magic.  In other contexts, there is little concern about this lack of 

information, and it is not clear why privacy is different. 

 

Consider, for example, the modern computer.  A new computer includes gigabytes of 

data and programming, in literally hundreds of separate programs, and thousands, if not 

tens of thousands, of files.  Consumers need to understand some of those programs to use 

them appropriately, but most are undoubtedly thankful that they do not need to 

understand the functions of these programs or the technologies behind them.  It was not 

always so; the text-based operating system (MS-DOS) of the early IBM-compatible 

personal computers required users to understand the technology in considerably more 

detail in order to make it work.  Computers today are much easier to use, but they are also 

much less transparent to the user. 

 

Automobiles are no different.  There was a time when many, and perhaps most drivers 

could perform even complex repairs on their car.  Today, with the integration of 

electronics into nearly every automotive system, few drivers can even diagnose a 

problem, let alone fix it.  The car, however, is safer, operates more efficiently in every 

respect, and is easier and more comfortable to use. 

 

Thankfully, we do not have ―computer policies‖ or ―automobile policies‖ that seek to 

explain to consumers how the product works.  Cars still come with owners manuals to 

provide operating and maintenance information, but computers no longer even come with 

a manual.   

 

Transparency is a means to an end, not an end in itself.  When government is the user of 

information, transparency is the mechanism to assure political accountability for 

government decisions, and a reasonably comprehensive disclosure of the practices at 

issue is essential.
37

  Under the Privacy Act, the notices to accomplish this purpose are 

                                                           
36

 FTC, Protecting Consumer Privacy in an Era of Rapid Change, March 2012. 
37

 This is exactly the context in which the fair information practices were originally developed, as the 

government considered merging its various systems of personal data collection and use.  See Report of the 

Secretary‘s Advisory Committee on Automated Personal Data Systems, US Department of Health, 

Education, and Welfare, Records, Computers, and the Rights of Citizens (1973), online at 

http://www.epic.org/privacy/hew1973report.   
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published in the Federal Register and provide considerable detail about the information 

that will be collected and how it will be used.  The goal is to provide information to allow 

outsiders, often with considerable expertise, to evaluate the program.  It is not intended to 

inform ordinary consumers, and there is little reason for concern than few actually read 

the Federal Register. 

 

If the goal of privacy policies in the commercial context is the same kind of transparency, 

notices should probably be more elaborate and more complex, rather than simplified and 

standardized.  They should provide the information about privacy practices that experts – 

and competitors – need to raise red flags about problematic practices, which will provoke 

a market response if consumers agree.  That is precisely what happened in the 

controversies that erupted over Google‘s initial effort to enter social networking, and in 

Facebook‘s attempt to change its privacy policies.  In both cases, the companies‘ 

response to the market reaction was far more rapid than the regulators, who inevitably 

operate with a significant lag.    

 

If the goal of commercial privacy policies is something different, however, we cannot 

hope to achieve it without a clear specification of the objective.  To date, however, no 

clear goal has been identified by either privacy advocates or the FTC.  If disclosures seek 

to prevent particular harms, we need to identify those harms, both as the necessary 

predicate of determining the appropriate disclosure, and as the means of evaluating 

whether it worked.   

 

The regulators, including the FTC, invested considerable effort in developing a simplified 

form for financial privacy notices required under the Gramm Leach Bliley Act.  

Launched with Federal Register notices in 2003, the effort finally resulted in the adoption 

of new model forms in 2009.
38

  Some attempt to assess the benefits of that effort would 

be useful before pressing for broader implementation of simplified and standardized 

notices, but the Commission has pressed ahead nonetheless. 

 

Access and correction, the second component of the FTC‘s transparency approach, are 

also problematic, particularly in the context of fraud detection tools.  Information tools 

look for inconsistencies between the information provided in a particular transaction and 

information that the real person has provided on other occasions.  Those inconsistencies 

are a trigger to look further, to be sure that the individual seeking to enter the transaction 

is really who they say they are. And, typically, that is all that happens.  A real person 

provides further information to resolve the inconsistency.  A thief walks away, in search 

of an easier target. 

 

Consider, for example, databases of known frauds, which reduce the chance that a 

consumer whose name has been used to commit fraud will be victimized again.  The only 

person with an interest in ―correcting‖ the information is the thief who used it, and would 

like to use it again. Even examining the information is a potential problem, because the 

thief would surely like to know which stolen identities have not yet been detected.  Or, 

                                                           
38

 FTC Press Release, Nov. 17, 2009, Federal Regulators Issue Final Model Privacy Notice Form, available 

at http://www.ftc.gov/opa/2009/11/glb.shtm. 
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perhaps one consumer‘s social security number has been associated with someone else‘s 

name.  From either person‘s perspective, that is an ―error.‖  But knowing about that 

association helps protect both consumers from identity theft, because it alerts businesses 

to be sure they know who they are really dealing with.   

 

Indeed, some of the most sophisticated fraud detection tools are built on the premise that 

there may be no real person (other than a thief) associated with the information at all.  

They are not organized around an individual identity, and cannot be reorganized without 

surrendering the very premise that makes them effective.   

 

Access and correction are vital tools for consumers in the context of credit reports, which 

are used to make important decisions about individuals.  And they help to improve the 

accuracy of the data for all users.  But when the goal of the information tool is only to to 

establish that a consumer is who he or she claims to be, giving thieves the right to 

―correct‖ information risks undermining some of the most effective tools we have in the 

fight against identity theft.   

  

 

E. The Costs of Mistakes 

 

The modern information economy is built on data collection and analysis.  The 

commercial use of information contributes to reducing the incidence of credit card fraud, 

democratizing the availability of consumer credit, and creating fraud detection tools to 

reduce the risk of identity theft.
39

  It is essential not only for the basic functioning of the 

Internet, but also in creating value for consumers by supporting advertising, which 

underwrites the cost of content and services. Data collection and analysis allow tailoring 

both commercial and non-commercial information to meet consumers‘ specific 

preferences, and facilitates innovation by new and existing suppliers.  Consumer data and 

feedback also enables the increased customization and personalization of online 

experiences and offerings for consumers, which is helping to fuel growth in broadband 

usage and e-commerce. 

 

With data-dependent products and services, it is risky to let artificial distinctions get in 

the way of efficient market organization.  If a use of information by a ―first party‖ is a 

useful practice that benefits consumers, it does not become any less useful, or any more 

of a risk to privacy, because the most efficient way to produce those benefits is to share 

the information with a ―third party‖ who actually does the analysis.  A focus on 

information sharing, rather than information uses, risks creating entirely artificial barriers 

to innovation that will ill serve consumers in a market environment as dynamic as the 

internet.   

 

In advertising regulation, the FTC has long held that the amount of evidence an advertiser 

must have to support a particular claim depends on the costs of two different mistakes:  

                                                           
39

 For an extended discussion, see e.g., J. Howard Beales, III & Timothy J. Muris, Choice or 

Consequences:  Protecting Privacy in Commercial Information,‖ 75 University of Chicago Law Review 

109, 115-117 (2009). 
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mistakenly prohibiting truthful claims creates costs for consumers, as does mistakenly 

allowing false claims.  The amount of evidence necessary depends on balancing the costs 

of the two different mistakes, seeking to avoid the more serious mistake.  Requiring more 

evidence reduces the risk of mistakenly allowing false claims, but it increases the risk of 

mistakenly prohibiting truthful information that would be useful to consumers.
40

 

  

The principle is just as applicable to privacy regulation.  Regulation or enforcement that 

is too stringent may reduce the risk of the particular privacy harms to which it is 

addressed, but it increases the risk of precluding innovations that would make everyone‘s 

life better.  Too little enforcement may facilitate innovation, but it also increases the risk 

of real and concrete privacy harms. 

 

The question is one of balance, and should be asked about every potential privacy 

enforcement action.  Is the more serious error failing to regulate, or is overly burdensome 

regulation the greater risk?   

 

The Commission can reduce the risks of overregulation by focusing on real and 

identifiable harms.  That is a proper role for consumer protection in general, and privacy 

regulation is no different.  Regulation to prevent hypothetical problems, however, poses 

greater risks that the next big innovation will be precluded.   

 

II. The FTC‘s Recent Privacy Cases 

 

Many of the FTC‘s recent privacy cases have represented sound applications of the basic 

principles of FTC law and the principles discussed above.  Some recent cases, however, 

have stretched established doctrine in pernicious ways, or appear to be based on a 

misunderstanding of the harms that the Commission is seeking to prevent.  This section 

considers a number of the recent cases. 

 

A.  Wyndham Worldwide Corporation
41

 

 

The Wyndham case at first appears to be a straightforward information security case.  

The Commission‘s approach to information security is well established in a long series of 

consent agreements, but Wyndham is the first case to enter litigation.  Moreover, the case 

was filed in federal district court, and, as it always does in district court cases, the 

Commission‘s complaint preserves its ability to seek redress for consumer injuries or 

disgorgement of ill-gotten gains.  To date, the vast majority of the FTC‘s information 

security cases have been structured as settlements to resolve administrative 

proceedings,
42

 generally without financial sanctions.
43

  Thus, Wyndham is the first 

                                                           
40

 For a detailed analysis of the advertising substantiation requirement, see Howard Beales, Timothy Muris, 
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No. 12-49, May 2012), available at  http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2087776. 
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 FTC v. Wyndham Worldwide Corp., Case No. 2:12-cv-01365-SPL (D. Ariz., filed Jun. 26, 2012), 

available at http://www.ftc.gov/os/caselist/1023142/index.shtm. 
42

 One potentially significant difference between administrative and district court proceedings is the 

duration of an order entered to resolve the matter.  By Commission policy, administrative orders sunset 20 

years after the entry of the order or the last action to enforce the order, whichever period is longer.  District 
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information security case that will be at least partially litigated, the first such case based 

entirely on Section 5 violations filed in federal district court, and the first to seek 

financial sanctions where only Section 5 violations are at issue.   

 

In the past, the Commission has generally used the administrative enforcement process to 

extend existing legal requirements.  With an administrative complaint, the case is heard 

first by an Administrative Law Judge, either the respondent or the FTC staff can appeal 

the ALJ‘s decision to the full Commission, and the respondent can appeal the 

Commission‘s decision to the circuit court of its choosing.  Although sometimes slower, 

the administrative process enables the Commission to write the first opinion addressing 

the legality of a particular practice under Section 5.  For example, the Commission 

challenged allegedly false claims for electronic abs belts in federal district court, because 

the essence of the allegations was that the products were fraudulent.
44

  It filed an 

administrative complaint against Telebrands, however, because the case appeared to 

involve novel interpretations of the advertising in light of consumers‘ preexisting beliefs 

about the product.
45

  Because there are no litigated information security cases, the 

traditional approach would have been to file an administrative complaint, allowing the 

Commission to write an opinion that elucidated the legal basis for its information security 

cases, which would then be subject to review at the circuit court level (with considerable 

deference to the Commission‘s interpretation of its statutory authority).  Instead, the 

Commission in the Wyndham matter opted to let a district court judge issue the first 

decision addressing the application of Section 5 to information security problems. 

 

The Wyndham complaint alleges both deceptive practices and unfair practices.  The 

deception count, however, is unusual, in that it relies on statements that appear only in the 

privacy policy.  Many prior cases have cited the privacy policy for particular claims, but 

frequently the claims have appeared in other marketing materials as well.  In Wyndham, 

however, there is no indication in the complaint that privacy or security promises are 

made anywhere other than in the privacy policy itself.  Moreover, the complaint simply 

ignores other portions of the privacy policy that expressly disavow its applicability to 

                                                                                                                                                                             

court orders, however, are perpetual.  Requirements that are commonplace in administrative orders 

covering security breaches, such as audit requirements, expire after 20 years.  In a district court order, 

however, the normal Commission practice is that such affirmative requirements would persist forever. 
43

 The exceptions are cases such as ChoicePoint, where the complaint alleges are both Section 5 violations 

and statutory violations (in ChoicePoint, Fair Credit Reporting Act violations) that authorize the 

Commission to seek civil penalties.  See Complaint at 1, 7-11, United States v. ChoicePoint, Inc., No. 1:06-

cv-00198-GET (N.D. Ga. Jan. 30, 2006), available at 

http://www.ftc.gov/os/caselist/choicepoint/0523069complaint.pdf.   
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 See e.g. FTC v. Elec. Prods. Distribution, L.L.C., et al. (S.D. Cal. May 8, 2002), available at 
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45

 See Complaint, Telebrands Corp, et. al, No. 9313 (Sept. 30, 2003), available at 

http://www.ftc.gov/os/2003/10/telebrandcomp.pdf.  Much of the advertising addressed in the complaint 

stated that the Telebrands product did what other advertiser products did for a much lower price.  After a 

full trial, there were clear instances of Telebrands making affirmative claims for its products without 

reference to claims that other products had made.  See  Telebrands Corp., et. al, No. 9313 (Sept. 19, 2005), 

available at http://www.ftc.gov/os/adjpro/d9313/050923opinion.pdf. 
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franchisees, who are not under Wyndham‘s control, and seeks to hold Wyndham liable 

for security breaches at franchised hotels.
46

   

 

In the context of marketing communications, it is well established that fine print 

disclosures are not necessarily adequate to correct an otherwise deceptive claim.
47

  In an 

advertisement, for example, consumers are unlikely to read every word with great care or 

follow every asterisk or cross reference in detail.  Important information must be 

disclosed ―clearly and conspicuously.‖ Marketing claims based on a privacy policy 

should be held to the same standard.  But when the only claim is based on the privacy 

policy itself, a different standard should apply.  

 

A privacy policy is not primarily a marketing communication.  Indeed, the low rates of 

readership of privacy policies suggests that they actually have very little to do with 

marketing;
48

 companies do not ordinarily expend significant resources on marketing 

materials that they know very few will ever see.  Instead, a privacy policy is much more 

akin to a contract, defining the business‘s obligations to the consumer.  This contract 

notion is what lies behind the principle that the seller cannot unilaterally, retroactively 

modify its policies without the consumer‘s express informed consent.
49

  The requirement 

for subsequent consent is obvious in the context of a contract, but everywhere else in 

deception jurisprudence, the consumer ―consents‖ when they purchase the product. 

 

By its nature, a contract must be read as a whole.  It includes clauses granting certain 

rights or imposing certain obligations, and other clauses limiting those rights or 

obligations.  Virtually no contract is coherent if it is read one provision at a time.  In 

contrast, the Commission‘s approach in Wyndham is to choose certain contract 

provisions that it wants to apply, while ignoring other limiting terms.  This approach 
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 Wyndham‘s privacy policy includes a section headlined ―Our Franchisees‖ that provides:   

Each Brand hotel is owned and operated by an independent Franchisee that is neither 
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allows the decision maker, rather than the parties to the contract, to choose the terms that 

govern the transaction, an approach that is completely antithetical to contract law. 

 

The unfairness theory in the complaint does not fare much better.  The clear benefits of 

franchising have spawned a substantial economic literature addressing the economic 

advantages of this form of organizing economic activity, which seeks to assign 

responsibilities and rewards to better align the incentives of participants in the common 

enterprise of delivering the product or service.
50

  If, as the FTC Act requires, offsetting 

benefits to consumers or competition are essential elements of a finding of unfairness, 

one would expect a complaint alleging an unfairness violation to address these offsetting 

benefits.  The Wyndham complaint simply ignores them.   

 

The Wyndham complaint reflects FTC overreaching on several different dimensions.  

The Commission is overreaching in its implicit assertion that only some contract 

provisions actually apply.   It is overreaching in going to federal district court, and 

seeking financial remedies, for what is essentially a case of first impression.  The 

Commission has staked a long standing, important, and effective enforcement initiative 

on the courts‘ evaluation of the strengths of its lawyers‘ briefs, rather than relying on the 

strength of its own conclusions about the applicability of Section 5 of the FTC Act.  

Judges owe considerable deference to Commission opinions about the meaning of 

Section 5, but they owe no deference to the opinions of the Commission‘s litigating 

attorneys. 

 

B.  Designerware et al.
51

 

 

A recent series of cases reflects considerable confusion about the nature of consumer 

injury, as well as appropriate remedies.  The cases alleged Section 5 violations by 

software provider Designerware, as well as a number of rent-to-own stores that are users 

of the software. 

 

Designerware software is licensed to rent-to-own companies that rent furniture and 

consumer electronics, including personal computers.  In the typical RTO transaction, the 

consumer can continue payments and eventually become the owner of the item, or 

discontinue the rental at any time without further obligation.  One study found that the 

customer skipped with the merchandise in roughly 8 percent of transactions; in just over 

12 percent of transactions, the merchandise was returned because of collection 

problems.
52
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Installed on rental computers, Designerware‘s PC Rental Agent software has four key 

features.  First, it can disable a computer remotely if the consumer stops payment or 

violates the rental agreement.  Second, if the computer has a wireless card installed, it 

automatically logs any WiFi hotspots that the card sees.  When cross-referenced to the 

physical location of the hotspots, this information ―can frequently pinpoint a computer‘s 

location to a single building.‖  Whenever the computer is connected to the Internet, it 

reports this information to Designerware‘s servers every two hours.   

 

Third, and most controversial, the software includes a ―Detective Mode.‖  In detective 

mode, the software captures key strokes, can take screen shots, and can take photographs 

through the webcam in the computer.  In detective mode, the software captures and 

transmits data every two minutes for an hour, but the licensee can then prompt the 

software to continue recording data indefinitely.   

 

Designerware recommends that its licensees disclose the presence of the PC Rental 

Agent, but not to disclose the detective mode.  It also recommends that licensees only 

activate Detective Mode, and only use location tracking, if the computer is lost or stolen, 

but there is no contractual requirement to follow these recommendations.  According to 

the complaint, Designerware ―asserts that a consumer who is late in making lease 

payments has ‗stolen‘ the computer.‖  Only one person at each licensee can authorize 

either location tracking or Detective Mode. 

 

Finally, licensees have the option of causing the computer to display a fake software 

registration window that seeks the user‘s name, address, and phone number.  According 

to the complaint, consumers cannot close the window until they fill in the required fields. 

The complaint charges that, because the popup windows appear to be ―notices from 

trusted software providers,‖ this practice is deceptive.  There is little reason, however, to 

think the ―trusted software provider‖ claim is material to anyone.  There may be an 

attempt to ―trick‖ the consumer into providing the information, but if the user cannot 

close the window or continue using the computer until the boxes are filled in, it hardly 

matters what software is allegedly being registered.  A ―registration window‖ for PC 

Rental Agent would presumably work as well. 

  

The complaint alleges that installing the monitoring software (i.e., Detective Mode) is an 

unfair practice, and the consent order prohibits monitoring software entirely.  As 

discussed above, there is no question that the intrusion inherent in the Detective Mode, 

particularly the use of the computer‘s camera, is an actionable injury.     

 

The complaint dismisses any offsetting benefits from collection, alleging that ―in this 

context, where rent-to-own stores have alternate effective methods of collection, 

including, e.g., using PC Rental Agent to remotely disable the computer, there are not 

legitimate benefits to respondents or to the public.‖  This analysis seems reasonable for 

the screen capture and camera activation features of the software, in part because it is not 

at all apparent how seeing the computer user‘s face or private transaction would in any 

way increase the likelihood of successful collection or property recovery activities.   
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The complaint‘s analysis is far too cavalier, however, as applied to the geophysical 

tracking software and the popup registration windows.  The consumer who is behind in 

the payments for a rented computer that has suddenly become a paperweight when PC 

Rental Agent is used to disable it may or may not return it to the store.  Additional efforts 

to collect, and to recover the computer, are likely necessary in many such cases.  The 

renter who is behind in payments is hardly entitled to continue free use of the computer, 

and the owner should be able to locate it.  Both geophysical location and popup 

registration seek precisely information that can enable the owner to recover the 

merchandise.  In an industry where one in five transactions ends up with the consumer 

skipping with the goods or in collection, these benefits are not trivial, and likely reduce 

the costs of rental computers to consumers who honor their agreement.  The complaint 

offers no reason to think the privacy costs of these practices outweigh the benefits. 

 

The complaint alleges that installing the geophysical location tracking software without 

consent, and tracking without notice to the users, are unfair practices.  Why this might be 

the case is totally unclear from the complaint.  The paragraphs describing the tracking 

software practices allege only that the consumer does not know.  They articulate no harm 

of any kind that flows from this lack of knowledge (or from the tracking itself).  The 

harms articulated in the separate paragraph on substantial injury are entirely attributable 

to the monitoring software, not to geophysical location tracking.  Moreover, it is at least 

odd to worry about location tracking from software that only reports location at two hour 

intervals, and only when connected to the internet, in a world where most people carry a 

cell phone that reports their location (within the meaning of the consent order) 

continuously.
53

   

 

The consent order is also somewhat schizophrenic about location tracking software.  It 

requires ―affirmative express consent‖ before installation, defined as ―an equally clear 

and prominent choice to either agree or not agree‖ with neither option selected as a 

default.  It also provides, however, that a company can refuse to rent to anyone who 

declines installation of the software, which would essentially make the unchecked box 

meaningless.  Thus, the order offers the illusion of choice, but no actual choice.  It also 

requires notice to the user ―prior to each use‖ of the tracking technology, which must 

include five identified items of information (including how to contact ―someone‖ for 

more information).  It is not clear what constitutes an instance of ―use.‖  Surely it cannot 

mean each time the computer reports its location; that would result in a more or less 

continuous notice for a computer connected to a WiFi network.  At a minimum, it 

requires a separate notice window each time the computer is booted.  That, indeed, is the 

likely outcome, because the order also requires an icon to appear in a location ―such as on 

the desktop and in the desktop system tray‖ whenever the software is running; clicking on 

the icon will provide the same information as the separate notice.  Thus, the 

straightforward way to comply with the notice requirement is to provide notice at startup, 
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and run the tracking software continuously.  To avoid the unspecified ―harm‖ of having 

location reported every two hours, the computer‘s location will be tracked continuously.  

If there is a problem in the first place, the order would appear to make it worse, not 

better. 

 

It is hard to distinguish the tracking component of Designerware from the information 

that cell phones continuously report.  It seems difficult to argue that consumers are 

already aware that phones report their location with considerable precision.  Even if they 

are aware, it is not clear why they would expect connections to a Wi-Fi network to 

behave differently.  Moreover, if consumers understand that they are already carrying a 

phone that monitors location, it is hard to imagine what they might do differently because 

their rented computer sometimes reports their location.  Hopefully the Commission does 

not contemplate adding a new required form for cell phone service that would require the 

consumer to choose whether to allow location tracking or not, with no pre-checked 

default -- but, of course, no service if the consumer checks the wrong box.   

 

III.  Conclusion 

 

Privacy enforcement under the FTC Act should focus on preventing consumer injury.  As 

the Commission has long recognized, preventing justified consumer injury is the primary 

focus of Section 5, and privacy harms are no different.  ―Harm,‖ however, is not limited 

to obvious economic or physical damages.  As in tort law, it also includes more difficult 

to quantify forms of harm such as damages to a person‘s reputation or unwarranted 

intrusion.   

 

Subjective preferences, such as the undoubtedly real preference of some consumers to 

avoid tracking or to avoid having ―their‖ private information ―out there,‖ pose special 

problems.  When sellers promise to satisfy such preferences, but do not do so, the 

Commission can and should act.  Absent a misrepresentation, however, there is no basis 

for the Commission to conclude that a practice involving these preferences passes the 

cost benefit test that is the essence of the unfairness doctrine.  In the nature of subjective 

preferences, for some consumers benefits may exceed costs; for others, they do not.  

Using unfairness to regulate in such cases essentially leaves it up to the Commission to 

choose whose preferences are more important – and there is no basis for doing so.  Thus, 

the Unfairness Policy Statement was quite clear that subjective forms of injury would not 

be the basis for a finding of substantial injury.  Instead, the Commission should confine 

itself to assuring that sellers honor the privacy promises they make.   

 

Two recent cases reveal problems in the Commission‘s approach to privacy under 

Section 5.  In the Wyndham case, the complaint essentially reads a contract as if it were 

an advertisement, simply ignoring certain terms in the privacy policy that limit its 

applicability.  There is no basis for doing so.  In the Designerware cases, the failure to 

articulate a clear harm from the collection of geophysical location data on rented 

computers led to an order that will likely lead to a worse outcome for consumers, even 

judged by the Commission‘s own objectives.  A case based on the notion that certain 

location tracking is inappropriate will likely lead to more tracking, not less. 


