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! The enactment of the Dodd-Frank Wall Street Reform & Consumer Protection Act  
(hereinafter “Dodd-Frank”) created and endowed the Consumer Financial Protection Bureau with 
new authority to combat “abusive” acts or practices—an addition to the traditional unfair and 
deceptive practice standard of consumer protection and creating the new UDAAP acronym. 2

 Unfortunately, Congress never enunciated a legislative history (to the extent there are valid 
legislative histories in the Scalia era) indicating a fully fleshed out definition of an “abusive” act or 
practice. Nevertheless the policy statements by the Administration and the actions of both Houses 
do shed some light on the topic. 

The Administration Proposes (But Fails to Define) UDAAP

 The political genesis of the UDAAP standard occurred in a June 1, 2009 Department of the 
Treasury white paper outlining the Administration’s regulatory reform proposal. 3  The White Paper 
added the term “abusive” to a section describing unfair and deceptive practices.  While the White 
Paper went on to discuss a “reasonableness” standard, it did not define an “abusive” act or practice. 

 This proposal was not new.  One of the first suggestions that Congress enact a UDAAP 
standard occurred during the Bush Administration when FDIC Chair Sheila Bair proposed 
expanding the “abusive” standard in the Home Ownership and Equity Protection Act (which deals 
with high cost mortgages) to “...address some practices that make us all uncomfortable.” 4
!
! On July 8, 2009, then Chairman of the House Financial Services Committee, Barney Frank 
(D-MA) introduced H.R. 3126, the Consumer Financial Protection Agency Act of 2009, creating 
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the Bureau and containing the UDAAP standard but, again, this bill failed to provide a definition. 5  
H.R. 3126 was merged into the more comprehensive bill which became the Dodd-Frank Act.

The House Defines (and limits) UDAAP

 In December 2009, the House passed its version of the Wall-Street Reform bill (H.R. 4173) 
which included the UDAAP standard.  As passed, it limited the scope of abusive practices to those 
which harmed consumers and threatened the stability of the financial market:

(3) ABUSIVE ACTS OR PRACTICES—The Director and the Agency may 
determine that an act or practice is abusive only if the Director finds that—

(A) the act  or practice is reasonably  likely  to result in a consumer's 
inability to understand the terms and conditions of a financial product or 
service or to protect their own interests in selecting or using a financial 
product or service; and
(B) the widespread use of the act or practice is reasonably  likely  to 
contribute to instability and greater risk in the financial system. H.R. 
4173  at Section 4031 (c)  (emphasis added)

 This concern with stability of the marketplace reflected the aftermath of the subprime 
mortgage crisis which saw most national subprime mortgage lenders go out of business with a 
resulting impact on worldwide investors who had purchased various tranches of rapidly imploding 
securitizations of subprime mortgages.   

The Senate Expands UDAAP

 On July 14, 2009, The Senate Banking Committee held a hearing to consider the 
Administration’s proposal to create the Bureau but no legal definition of “abusive” emerged 
(although a number of witnesses submitted testimony outlining lending practices they deemed to be 
abusive). 6

 While considering what finally became the Dodd-Frank Act, and again without an 
accompanying definition, the Senate eliminated the conjunctive provision discussed above dealing 
with financial stability and systemic risk and added the text that became law. 7  Because the Senate 
largely considered the bill on the floor (there were no GOP amendments offered in the Senate 
Banking Committee), there is no legislative history around UDAAP or, for that matter, about much 
else in Dodd-Frank.
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Congressional Oversight 

 On November 2, 2011, The House Subcommittee on Financial Institutions and Consumer 
Credit held an oversight hearing on the first 100 days of the Bureau. 8  While most of the hearing 
focused on structural issues the Republican majority had with the underlying statute, there was an 
exchange between former Chairman Barney Frank (D-MA) and current full committee chairman 
Spencer Bachus (R-AL) about aUDAAP standard and a consumer’s own lack of understanding:

 Mr. FRANK:  Now, as to abusive, let me state that the gentleman from Alabama, no, the 
 fact that consumer couldn't understand it is not in itself a reason to be declared abusive 
 and abusive (inaudible) forward.  And the gentlemen from Texas, Mr. Hinojosa, and I had 
 a colloquy about that.  And he pointed out it was an undefined term--unfair and deceptive 
 have a history.  And we did define abusive. There are things that could be neither unfair 
 nor deceptive that could be abusive and it is not that the consumer didn’t understand it. 
 But there are two  categories. 

 First of all, that if not quite deceptive but framed in a way that made it very hard for the 
 consumer to understand and it wasn’t the consumer’s fault.  That’s why it says as Mr. 
 Date says, materially interferes with the ability to understand the term.

 Secondly, it says you should not take unreasonable advantage of a lack of understanding.  
 As a case by case--yes--there are mortgage products that are not suitable for an 89-year 
 old woman who has never had her own experience in economic affairs. 

 Although the witnesses and committee members made a number of statements and posed 
questions about the abusive standard, no clear consensus emerged as to a definition.  Finally, of 
course, retrospective, non-contemporaneous statements are not legislative history; nevertheless they  
can be instructive. 

Other Dodd-Frank Provisions And Abusive Practices

 In the mortgage arena, “abusive” practices are tied to the Dodd-Frank Act provision 
dealing with the “ability to repay” a mortgage. 9  This provision was an outgrowth of the difficulties 
borrowers found themselves in when more exotic mortgages imploded in a time of declining home 
value. It requires residential mortgage lenders to determine a customers  reasonable ability-to-repay 
a loan along with and all applicable taxes, insurance  and assessments.  It provides a “safe harbor” 
for “qualified mortgages”  that do not contain balloon payments and other, more exotic terms.  The 
section stated purpose is:

 ...to assure that consumers are offered and receive residential mortgage loans on terms  
 that reasonably reflect their ability-to-repay the loans and that are  understandable and 
 not unfair, deceptive or abusive. 10
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  Thus, the ability-to-repay amendment, currently subject to a rulemaking, is intertwined 
with UDAAP.

 While this provision deals with a basic mortgage product, Congress rejected a broader 
proposal, known as the “plain vanilla” provision,  which would have enabled the CFPB to define 
other products as “standard” products that presented a lower risk to borrowers. 11  Lenders offering 
non-standard products would have been required to offer the CFPB-approved standard product.  
 
 Finally, Congress also made a policy decision regarding the Bureau’s authority over pricing 
that limits what could be deemed abusive, as the Dodd-Frank Act explicitly prevents the Bureau 
from establishing a national usury limit. 12  

 This blanket ban most certainly applies to any back-door efforts to deem a high cost product 
as “abusive” solely based on pricing although some consumer advocates focus on pricing of 
consumer credit products and services and suggest higher cost products are per se abusive. 13

*

 In sum, beyond the statutory language, Congress offered little guidance to the Bureau, law 
enforcement and other regulators and industry in amplifying the meaning of “abusive.”
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Appendix 

Dodd-Frank Wall Street Reform & Consumer Protection Act-Sec. 1031 

I.  SEC. 1031. PROHIBITING UNFAIR, DECEPTIVE, OR ABUSIVE ACTS 
OR PRACTICES. (codified at 12 U.S.C. § 5531 (d))

(a) IN GENERAL.—The Bureau may take any action authorized under subtitle E to 
prevent a covered person or service provider from committing or engaging in an unfair, 
deceptive, or abusive act or practice under Federal law in connection with any transaction 
with a consumer for a consumer financial product or service, or the offering of a consumer 
financial product or service. 

(b) RULEMAKING.—The Bureau may prescribe rules applicable to a covered 
person or service provider identifying as unlawful unfair, deceptive, or abusive acts or 
practices in connection with any transaction with a consumer for a consumer financial 
product or service, or the offering of a consumer financial product or service. 

Rules under this section may include requirements for the purpose of preventing 
such acts or practices. 

(c) UNFAIRNESS.— 

 (1) IN GENERAL.—The Bureau shall have no authority under this section to 
declare an act or practice in connection with a transaction with a consumer for a consumer  
financial product or service, or the offering of a consumer financial product or service, to 
be unlawful on the grounds that such act or practice is unfair, unless the Bureau has a 
reasonable basis to conclude that— 

(A) the act or practice causes or is likely to cause substantial 
injury to consumers which is not reasonably avoidable by consumers; 
and 

(B) such substantial injury is not outweighed by countervailing 
benefits to consumers or to competition. 

 (2) CONSIDERATION OF PUBLIC POLICIES.—In determining whether an 
act or practice is unfair, the Bureau may consider established public policies as evidence to 
be considered with all other evidence. Such public policy considerations may not serve as a 
primary basis for such determination. 

(d) ABUSIVE.—The Bureau shall have no authority under this section to declare an 
act or practice abusive in connection with the provision of a consumer financial product or  
service, unless the act or practice— 

(1) materially interferes with the ability of a consumer to understand a term or 
 condition of a consumer financial product or service; or 

(2) takes unreasonable advantage of— 
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(A) a lack of understanding on the part of the 
consumer of the material risks, costs, or conditions of the 
product or service; 

(B) the inability of the consumer to protect the 
interests of the consumer in selecting or using a consumer 
financial product or service; or 

(C) the reasonable reliance by the consumer on a 
covered person to act in the interests of the consumer. 

(e) CONSULTATION.—In prescribing rules under this section, the Bureau shall 
consult with the Federal banking agencies, or other Federal agencies, as appropriate, 
concerning the consistency of the proposed rule with prudential, market, or systemic 
objectives administered by such agencies

(Section (f) is omitted as it is not relevant to the UDAAP issue)
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