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PROSECUTORIAL MISCONDUCT IN CALIFORNIA

ABOUT PREVENTABLE ERROR: A REPORT ON PROSECUTORIAL MISCONDUCT IN CALIFORNIA 1997–2009
Preventable Error:  A Report on Prosecutorial Misconduct in California 1997–2009  is the most 
comprehensive, up-to-date, quantitative and actionable study on the extent of prosecutorial misconduct 
in California, how the justice system identifies and addresses it, and its cost and consequences, 
including the wrongful conviction of innocent people. By shining a light on prosecutorial conduct, 
this groundbreaking research, the work of leading experts in the field from the highly respected legal 
resource, NCIP, will serve as a catalyst for reform.

ABOUT VERITAS INITIATIVE 
Preventable Error:  A Report on Prosecutorial Misconduct in California 1997-2009 marks the launch of 
the Veritas Initiative, NCIP’s investigative watchdog devoted to advancing the integrity of our justice 
system through research and data-driven reform, using the work of our preeminent experts in the field. 

ABOUT THE NORTHERN CALIFORNIA INNOCENCE PROJECT 
The Northern California Innocence Project (NCIP) at Santa Clara University School of Law operates as 
a pro bono legal clinical program, where law students, clinical fellows, attorneys, pro bono counsel, and 
volunteers work to identify and provide legal representation to wrongfully convicted prisoners. 

NCIP educates future attorneys, exonerates the innocent, and is dedicated to raising public awareness 
about the prevalence and causes of wrongful conviction.  With its Veritas Initiative, NCIP promotes 
substantive legislative and policy reform through data-driven research and policy recommendations 
aimed at ensuring the integrity of our justice system.
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Introduction and Executive Summary

Seventy-five years ago, in reversing a conviction because of prosecutorial misconduct, the 
United States Supreme Court specified the paramount obligation of a prosecutor:  “[A] 
prosecutor has a duty to refrain from improper methods calculated to produce a wrongful 
conviction1… [While he] may strike hard blows, he is not at liberty to strike foul ones.”2  The 
Court emphasized the critical role the prosecutor plays in a judicial system like ours that is 
aimed at justice, not simply conviction:  the prosecutor “is the representative… of a sovereignty 
whose… interest in a criminal prosecution is not that it shall win a case, but that justice shall 
be done.”3  Because the prosecutor had misstated evidence, bullied witnesses, put words into 
the mouth of a witness and intimated facts he knew were false, the Court overturned the 
conviction.  

The problem of prosecutorial misconduct is even more critical today.  Scores of academic 
articles and books, as well as the media, have documented the extent to which some 
prosecutors continue to use the very tactics the Supreme Court decried, as well as others, to 
obtain convictions.4  

To more fully document the scope of the problem, the Northern California Innocence Project 
(NCIP) engaged in a comprehensive analysis of publicly available cases of prosecutorial 
misconduct in California, reviewing more than 4,000 state and federal appellate rulings, as well 
as scores of media reports and trial court decisions, covering the period 1997 through 2009.  
This study—the “Misconduct Study”—is the most in-depth statewide review of prosecutorial 
misconduct in the United States.  

NCIP’s examination revealed 707 cases in which courts explicitly found that prosecutors 
committed misconduct.  In about 3,000 of the 4,000 cases, the courts rejected the 
prosecutorial misconduct allegations, and in another 282, the courts did not decide whether 
prosecutors’ actions were improper, finding that the trials were nonetheless fair.  

Identifying 707 cases in which prosecutorial misconduct was found—on average, about one 
case a week—undoubtedly understates the total number of such cases.  These 707 are just 
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the cases identified in review of appellate cases and a handful of others found through media 
searches and other means.  About 97 percent of felony criminal cases are resolved without trial, 
almost all through guilty pleas.5  Moreover, findings of misconduct at the trial court level that 
are not reflected in appellate opinions cannot be systematically reviewed without searching 
every case file in every courthouse in the state.  And of course, the number cannot capture 
cases of prosecutorial misconduct that were never discovered (for example, failure to disclose 
exculpatory evidence) or appealed (due, for example, to lack of resources or ineffective counsel).  

The Misconduct Study’s findings as to the results in these 707 cases were as follows:  In the 
vast majority—548 of the 707 cases—courts found misconduct but nevertheless upheld the 
convictions, ruling that the misconduct was harmless—that the defendants received fair trials 
notwithstanding the prosecutor’s conduct.  Only in 159 of the 707 cases—about 20 percent—
did the courts find that the misconduct was harmful; in these cases they either set aside the 
conviction or sentence, declared a mistrial or barred evidence.  

The Misconduct Study shows that those empowered to address the problem—California state 
and federal courts, prosecutors and the California State Bar—repeatedly fail to take meaningful 
action.  Courts fail to report prosecutorial misconduct (despite having a statutory obligation to 
do so), prosecutors deny that it occurred, and the California State Bar almost never disciplines it.  

Significantly, of the 4,741 public disciplinary actions reported in the California State Bar 
Journal from January 1997 to September 2009, only 10 involved prosecutors, and only six 
of these were for conduct in the handling of a criminal case.  That means that the State Bar 
publicly disciplined only one percent of the prosecutors in the 600 cases in which the courts found 
prosecutorial misconduct and NCIP researchers identified the prosecutor.

Further, some prosecutors have committed misconduct repeatedly.  In the subset of the 
707 cases in which NCIP was able to identify the prosecutor involved (600 cases), 67 
prosecutors–11.2 percent—committed misconduct in more than one case.  Three prosecutors 
committed misconduct in four cases, and two did so in five.



NORTHERN CALIFORNIA INNOCENCE PROJECT

4

PROSECUTORIAL MISCONDUCT IN CALIFORNIA

The failure of judges, prosecutors and the California State Bar to live up to their responsibilities 
to report, monitor and discipline prosecutorial misconduct fosters misconduct, undercuts 
public trust and casts a cloud over those prosecutors who do their jobs properly.  The problem 
is critical. 

Prosecutorial misconduct is an important issue for us as a society, regardless of the guilt 
or innocence of the criminal defendants involved in the individual cases.  Prosecutorial 
misconduct fundamentally perverts the course of justice and costs taxpayers millions of dollars 
in protracted litigation.  It undermines our trust in the reliability of the justice system and 

subverts the notion that we are a fair society.  

At its worst, the guilty go free and the innocent are 
convicted.  An especially stark example is the death 
penalty prosecution of Mark Sodersten, a man who 
spent 22 years behind bars convicted of a murder 
that the appellate court said he most likely did not 
commit.

In 2007, a California Court of Appeal found that 
the deputy district attorney who prosecuted Sodersten, Phillip Cline, had improperly withheld 
from the defense audiotapes of his interviews with a key witness.6  After reviewing the tapes, 
the justices found they contained dramatic evidence pointing to Sodersten’s innocence.  Based 
on this finding, the court vacated his conviction, emphasizing:  “This case raises the one issue 
that is the most feared aspect of our system—that an innocent man might be convicted.”7  

For Sodersten, the ruling in his case came too late:  he had died in prison six months earlier.  
Even though the defendant’s death ordinarily ends the case, the court took the unusual step of 
issuing a ruling anyway because of the importance of the issue:  

“[W]hat happened in this case has such an impact upon the integrity and fairness that 
are the cornerstones of our criminal justice system that continued public confidence 
in that system requires us to address the validity of [Sodersten’s] conviction despite the 
fact we can no longer provide a remedy for petitioner himself.”8   

Prosecutorial misconduct 
is an important issue for us 
as a society, regardless of 
the guilt or innocence of the 
criminal defendants involved 
in the individual cases. 
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The court concluded:

“To do otherwise would be a disservice to the legitimate public expectation that judges 
will enforce justice.  It would be a disservice to justice.  Most of all, it would be a disservice 
to [Sodersten] who maintained his innocence despite a system that failed him.”9

The prosecutor was never disciplined.  Sodersten’s attorney filed a formal complaint with 
the California State Bar, arguing that the prosecutor “asked a jury to kill a man based on a 
conviction he perverted.”10  But in April 2010, the State Bar closed the investigation, because 
“this office has concluded that we could not prove culpability by clear and convincing 
evidence”—even though the tapes the prosecutor wrongfully withheld included interviews 
with a key witness conducted by the prosecutor himself.11  

The prosecutor, Phillip Cline, has never been held responsible for his actions, and it is virtually 
certain that he never will.  He has absolute immunity from any civil liability for his conduct as 
a prosecutor.  Cline was elected District Attorney for Tulare County in 1992 and remains in 
that position today.  

In short, as the Misconduct Study 
concludes, prosecutors continue to engage 
in misconduct, sometimes multiple times, 
almost always without consequence.  And 
the courts’ reluctance to report prosecutorial 
misconduct and the State Bar’s failure 
to discipline it empowers prosecutors to 
continue to commit misconduct.  While 
the majority of California prosecutors do 
their jobs with integrity, the findings of 
the Misconduct Study demonstrate that 
the scope and persistence of the problem is 
alarming.  Reform is critical. 

The failure of judges, prosecutors 
and the California State Bar to 
live up to their responsibilities 
to report, monitor and discipline 
prosecutorial misconduct fosters 
misconduct, undercuts public 
trust and casts a cloud over those 
prosecutors who do their jobs 
properly. The problem is critical. 
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The authors recommend a number of reforms as first steps toward the goal of eliminating 
attorney misconduct in criminal cases, including:  

 ■ Court-related reforms, such as expanding the existing judicial reporting requirement to 
mandate reporting of any finding of egregious prosecutorial misconduct, as well as any 
constitutional violation, even if deemed harmless; identifying in opinions the full names of 
prosecutors found to have committed misconduct; California Supreme Court monitoring 
of compliance with judicial reporting and notice obligations and making public the 
records of compliance; and replacing prosecutors’ current absolute immunity from civil 
liability with a form of qualified immunity; 

 ■ Remedies for the California State Bar, such as adopting revised ethical rules concerning 
special responsibilities of prosecutors (modeled on the American Bar Association’s 
Model Rule 3.8)12, expanding discipline for prosecutorial misconduct and increasing the 
transparency of the State Bar disciplinary process; and

 ■ Attorney-related reforms, such as ethical training for prosecutors and criminal defense 
attorneys, establishing internal misconduct procedures and developing exculpatory 
evidence policies.  

Prosecutorial misconduct is wrong.  It is not excusable as a means to convict the guilty, and it 
is abhorrent in the conviction of the innocent.  It has no place in a criminal justice system that 
strives to be fair, to accurately convict the guilty and to protect the innocent.  It undercuts the 
public trust and impugns the reputations of the majority of prosecutors, who uphold the law 
and live up to their obligation to seek justice.

By casting a blind eye to prosecutors who place their thumbs on the scale of justice, judges, 
prosecutors and the California State Bar are failing to live up to their responsibilities, fostering 
misconduct and opening the door to the inevitable—the conviction of the innocent and the 
release of the guilty.  It is time to acknowledge the problem and take needed action.
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Organizational Summary

The organizational structure of this report is as follows:  it describes the methodology the 
Misconduct Study employed (Part I); provides an overview of the Study’s findings (Part 
II); reviews the cases finding misconduct and those declining to decide the issue (Part III); 
discusses the role of the prosecutors (Part IV), the courts (Part V) and the California State 
Bar (Part VI) in addressing prosecutorial misconduct; examines the costs and consequences 
of prosecutorial misconduct (Part VII); shows how absolute immunity allows prosecutors to 
escape accountability (Part VIII) and makes recommendations for dealing with the problem 
(Part IX).

Recommendations

The California State Bar, in conjunction with the California District Attorneys 
Association, California Public Defenders Association and California Attorneys for 
Criminal Justice, should develop a course specifically designed to address ethical 
issues that commonly arise in criminal cases.

District Attorney offices should adopt internal policies that do not tolerate 
misconduct, including establishing internal reviews of error.

District Attorney offices and law enforcement agencies should adopt written 
administrative exculpatory evidence policies to govern Brady compliance.

The reporting statute should be expanded to require judicial reporting of any 
finding of “egregious” misconduct as defined by the California Commission on the 
Fair Administration of Justice (CCFAJ), as well as any constitutional violation by a 
prosecutor or defense attorney, regardless of whether it resulted in modification or 
reversal of the judgment, including violations of ethical rules.

Judges should be required to list attorneys’ full names in opinions finding 
misconduct. (continued)
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Recommendations (continued)

The California Supreme Court should actively monitor compliance with the 
requirements of judicial reporting and notification of attorneys mandated by 
Business and Professions Code section 6086.7. Records of compliance—a list of 
cases reported to the State Bar by the court—should be publicly available.

Prosecutors should be entitled at best to qualified immunity.

California should adopt American Bar Association’s Model Rule 3.8.

The State Bar should expand discipline for prosecutorial misconduct and increase 
disciplinary transparency.






